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Abstract

The legal status of animals is the most controversial contending
point in the environmental law and civil of the two families of law,
and the focus is whether animals are things or properties. The es-
sence of this issue is whether animals are objects of law. However,
to solve the problem, we should not limit the discussion to legal ob-
jects, because objects are in contrast with subjects. The problem is a
matter of subjects rather than a maiter of objects, because analysis of
objects does not go beyond the level of techniques while the analysis
of subjects involves with more fundamental issues such as ethics and
the meaning, values, and purposes of the law.

For a value to develop to such as to influence the law and be-
come a norm of conduct with the highest binding force, namely the
law, it must enter the definition network of the law, for in one sense
the law may be understood as a management of definitions. This dis-
cipline thinks that we can manage the world by generalizing the social

phenomena into definitions. Animals were objects and properties of



2 Abstract

the owner in the traditional law. Since the law takes as its mode of
think the dichotomy of subjects and objects, whether animals are
subjects or objects is determined by the redefining of the world by the
law.

The legal subject as a definition of the law is the result of gener-
alization of the legislation by the legal theory. The essence of regard-
ing human beings as legal subjects is the confirmation of the value of
human beings. Accordingly, to regard animals as legal objects and
define them as things is a complete denial of the interests and values
of animals.

To regard animals as things is not novel in the contemporary
law; rather it is a time-honored legal tradition. In Roman law, “ per-
son” ( persona) included all living creatures enjoying rights and
“thing” (res) included all those that could be subjected to the rights
of persons. Those that were believed as lacking free will, such as
women, children, slaves, and the insane, sometimes were regarded
as properties. Animals were always regarded as things, not persons.
This feature of Roman law joined the canon law, and was accepted
without much change by the common law, first British common law
and then the American common law. The modem civil law explicitly
regards animals as things; and wild animals are regarded as things

without an owner, a type of movables. The original acquisition usual-
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ly follows the principle of first possession. The whole secret of the
change from possession animals in fact to owning them in law is to
accept and maintain things as means for the persons in the law, so
that the value of persons as subjects is established on the control of
things. Animals are regarded as lacking their own interests.

To regard animals as legal objects is the result of time-honored
cultural definition. The idea of distinguishing animals from persons in
ethics and the science of law is time-honored. Although the human
beings have their own roles in ethics and the science of law, this sit-
uation is by no means without merit; rather this is deep-rooted in re-
ligion, biology, and psychology, which were later joined by anthro-
pology, sociology, linguistics, and the science of law to form a cul-
tural family safeguarding the esteem of the human beings and deroga-
ting animals.

All the mainstream theories distinguish animals from the human
being, with animals being subordinate of human beings. The para-
digm in the law is this:

Premises: 1. The human beings have initiatives and free will
while animals do not; 2. Human beings have inherent value while
animals do not,

Conclusion; Human beings are legal subjects and animals are

merely legal objects.
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The legal definition of legal subjects enables human beings as a
group to get their general status in the law. Since the process of defi-
ning legal subjects is generalizing the nature of human beings as a
group, with animals as the opposite of human beings, animals are di-
rectly excluded from legal subjects.

The definition of legal subjects originates from the actual situa-
tion of law making and the theories are in accord with the law mak-
ing. All the theories and law making are for the purpose of making
legal subjects the holders of all ultimate legal values.

The developing process of legal subjects demonstrates the nature
and standards of legal creation. The notion “legal subjects” was not
general ever since the beginning. The notion of legal subject “has
never gone beyond the historical limits imposed by the law-making
policy, and the will of law-makers determines what it refers t0”. The
history of legal subject up to now can be divided into two phases; 1,
The change within the scope of persons in the sense of biology and;
2. The change from persons in the sense of biology to the corporate
body of persons.

It may be found in the first phase that the change from the state
that peréons in the sense of biology were not necessarily legal subjects
to the state that they are all legal subjects demonstrates an enlarge-

ment of the notion “legal subjects” within the scope of person in bio-
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logical sense and finally became identical with the scope of person in
biological sense. This demonstrates the fundamental criterion of per-
son; free will. From the change of the second phase, namely the le-
gal subject status of legal persons as corporate body of persons, we
may find that legal creation of subjects is open. When “free will”
becomes the most important criterion of legal subjects, it gives legal
subjects a kind of uniformity and consistency. After this, “free will”
gets validity by exercising rights.

But there is a great defect in the criterion of free will: it does
not explain why the law recognizes the legal subject status of those
without free will. This shows that the criteria of legal subjects are
multiple and free will is not the complete or only criterion. Besides
free will, the criteria of legal subjects also include the form, sensa-
tion, and self-preserving nature of human beings.

It should be noted that not all legal subjects meet these stand-
ards. Meeting one standard is sufficient. For example, legal persons
lack the form and sensation of a human being, but it meets the stand-
ard of free will (This shows that the legal subjects are by no means
limited to those with a human body) ; a retarded child does not meet
the standard of free will, but he has the form and sensation of a hu-
man being.

The language abilities, sociability, working abilities, etc. all



