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Abstract

This disquisition deals neither with some specific offense, nor with
the crimes of chapter or section in special provisions of criminal law, for
it's very difficult to make a systematic innovation in studying specific
offenses. Characters of perpetrating acts’ pattern are the angle of
researching, so crimes with the same type of perpetrating act are induced
to one kind of crime to study the character of the crime as a whole. Defi-
nition to the object for protect violated by the kind of perpetrating act
provides the basis upon which the function of interpretation to the con-
structive elements of crime is directed. The paper sums up all the specif-
ic crimes which perpetrating acts are appropriation to constitute the"
misappropriating crime" , which includes the crime of embezzlement, the
crime of misappropriating units’funds and the crime of misappropriating
specific funds and articles of the state, and efforts to study all the prob-
lem of criminal law on the misappropriating crime with the construction
of general — specific — general. Legislation and judicial interpretation re-
lated are the premise during the progress of forming and solving the prob-
lems, and on the standpoint of hermeneutic, all the problems not just
from academic but also the judiciary are emphasized and given the reso-
lution accordingly.

Since the position to study the pertinent problem is the hermeneutic

of criminal law, to understand the legislation of misappropriating crime is
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most important. Because the interpretation of the criminal law is on the
basis of the legislation, this disquisition begins with legislation in parti-
cular of misappropriating crime as a chapter divided into internal and
external of China, and defines the evolutionary history by systematically
investigating the origin of misappropriating crime in mainland of China.
We can obtain some useful legislative experiences from the foreign crimi-
nal law although there are no specific provisions while the misappropria-
ting acts are almost included in relating property crimes, such as breach
of trust and embezzlement. General knowledge is probed into after defi-
ning the legislation on misappropriating crime. Firstly crime nature is de-
fined as the essence of the crime from the object for protect of criminal
law, then the possible objects violated by misappropriating act are gener-
alized from the common sense. Accordingly, specific crimes are
discussed separately, that crime of embezzlement, different from the oth-
er two, has the complicated objects for protect, consisting of the trust in
position and the right to employ the funds, crime of misappropriating
units’funds violates the right of use and gain with the trusting sense as the
selective object, while the financial system is the object impinged by
crime of misappropriating specific funds and articles of the state. After
definitude, the object for protect of misappropriating crimes can bring
into play to make sure that perpetrating act should accord with the aim of
legislation by the hermeneutic function. From the essential standpoint of
object for protect, the habitude of the units’misappropriating act can be
determined by nature. It cannot be criminalized because there is no
object violated by the act " in the name of the units" , and on the con-
trary it should be considered criminal to misappropriate even for the use
of stated — owed units to seek gain for offender himself.

Misappropriating act is the fundamental elements of the crime,
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which is discussed as a whole in this disquisition, so the general
characters of misappropriating act should be defined. After the significa-
tion is analyzed from general character to individual character, discrimi-
nations between misappropriating act and other forms of use, compromi-
sing use by theft, use by deception and by other manners. The reason
why misappropriating act is to be criminalized has the basis where the
nature of it has the trait of violating object for protect, and the further

one relies on" handlungsunsweel" ,"

erfolgsunwelt" and the unique
characteristic. Furthermore, types by criterion are discussed and the
prosecution is expatiatedparticularly in this disquisition.

After general knowledge, three specific offenses are separately
discussed. About crime of misappropriating units’funds, subject and typ-
ical subject are definitely determined firstly and the special forms such as
contracted managers together with employers in private businessmen are
discussed and determined; as for the objective element, the cognizance
of loan the misappropriating to others, of amount and time to misappro-
priate, object of conduct and the case of refusing to return the money are
separately researched into. On crime of misappropriating specific funds
and articles of the state, the appellation of the offense is firstly talked
about, and then the scope of subject is oriented and analyzed to conclude
that units cannot be the subjects of the offense according to the principle
of units’crime. As for the perpetrating act, this part focus on the object

of the conduct, apprehension of "

by taking advantage of office",
understanding of the purpose and cognizance to the complicated misap-
propriation. In crime of embezzlement, how to recognize the scope of the
natural person and how to treat the units’offense are the firstly probed in-

to in this section. Then this part defecates the " by taking advantage of
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office” , the purpose to misappropriate and what the misappropriating be-
longs to. In addition, object of the misappropriating act is stressed inclu-
ding the public funds itself, and how to handle misappropriation of
public articles. As a frequent crime in judicial practice, there are many
puzzling problems discussed involving how to deal with the situation to
use the misappropriating, and if it is necessary to enact a new offense to
resolve the conduct of introducing misappropriation.

According to the concrete constructive elements of the three crimes,
this disquisition set one chapter to define the boundary between what is
crime of misappropriating units’funds and what is crime of embezzlement,
between crime of units’funds and that of taking over the unit’s property by
taking advantage of his office, between crime of embezzlement and crime
of graft, and so on. The eventual part gives an account of the forms of
misappropriating crime according to the theory of forms of crimes,
putting stress on the inchoate forms, joint crime and forms of crime
quantity. It should be regarded as not incompletion but accomplishment
of the crime in the case of not having made use of the misappropriated.
As for the cognizance to the discontinuance of crime, it should be con-
strued from the characteristic of the misappropriating act upon which the
author concludes own opinion. In joint offense, this disquisition puts the
emphasis on the problems where joint conduct occurs between offenders
with specific status, between culprits with the status and ones without,
criminals to misappropriate together with ones to employ and partition to
share by particeps criminis. Quantity of the crime is fixed on when the
purpose to use the misappropriating is one more independent offense and
when other specific implicated offense are involved by misappropriating

crime.
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Key word: Crime of misappropriating; Object for protect; Crime
of misappropriating units’funds; Crime of embezzle-
ment; Crime of misappropriating specific funds and
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