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Abstract

The legal pettifogger system, as an integral part of the ancient Chinese
judicial system, holds special importance in the study of laws. However,
among the immense achievements by jurists, the study of legal pettifogger sys-
tem is only at its embryonic level, and the academic attention paid to it is far
from enough. If not taking into accounts the conventional and contemporary
public opinions of legal pettifoggers, we may well say that they acted as para-
lawyers in ancient China. Moreover, their intricate dual natures are predeter-
mined by the dichotomy that they can either be impudent shysters or integrate
lawyers for the sake of money or justice. Chinese long history combined with
the accumulated cultural heritage complicate further the existence of legal pet-
tifogger system. Economy, politics, culture, and judicial system, all exert
tremendous influence on the formation of this system and differ legal pettifog-
gers dramatically from western lawyers.

The prototype of the legal pettifogger system can be traced back to the
civil procurator system in the Western Zhou Dynasty, with its first appearance
in the Spring and Autumn Period when it was officially forbidden due to its
supposed negative political orientation. Up to the Qin Dynasty, pettifoggers
had utterly been silenced. Fortunately in the Han Dynasty, the heartening de-
velopment of the classic works and laws emancipated populace’s mind, laid
ground for the re-emergence of this system, and enhanced the affinities be-
tween pettifoggers, laws, and etiquettes. From then on, the legal pettifogger
system prospered in the Sui and Tang dynasties thanks to the social stability
and prosperity, to the deep-rooted democratic elements in laws, and to the en-
forcement of imperial examination system. Furthermore, the first acme in its
developing process took place in the Song dynasty as a result of the well-estab-
lished commodity economy together with the initiative study of mechanization.
Throughout the Yuan Dynasty, the national assimilation was not uncommon;

civil litigations became increasingly complex; the economic development
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slowed down its pace; and accordingly the legal pettifogger system was stan-
dardized and regulated. During the Ming and Qing dynasties, this system sur-
vived the amounting centralization of state powers and prospered until the end
of the Qing dynasty.

It is generally believed that the die-hard system of legal pettifogger has its
existence deep rooted in the objective principle and is consequently independent
of the ruling class’s will. It is an epiphyte to the feudal judicial system, an
outcome of the civil trade, and a manifestation of the democracy in progress as
well. Along with the transition from feudalism to modern democratic system,
legal pettifoggers accordingly transformed themselves into modern lawyers.
Thus, they managed to shake off public accusations of anarchy, to progress to-
ward regulation and standardization, to obtain access to court, and to acquire
the full procurator-ship.

The oversimplified accusations of “instigation in law suits” and “fomenta-
tion of dissention” imposed on legal pettifoggers fall far short of epitomizing
their activities. In effect, their task mainly includes writing legal documents
for clients, ranging from wills to compacts, from appeals to financial applica-
tions, and from plaints to indictments. The ancient treasured private books on
legal pettifogger system (Song Shi Mi Ben) have recorded and summarized a
good number of secret keys to and didactic rules for writing effective plaints
and indictments. For instance, Keys and Rules for beginners in Plaints and
Indictments Writing (Chu Zuo Zhuang Ci Yao Jue), Principles of Writing le-
gal instruments (Su Song Yao Jue), Rules for Subjects and Transitional Words
(Zhuang Ci Zhu Mao Yu Yao Jue), Legal Intruments Plus epigrams (Zhuang
Ci Shi Duan Jin), and Inspiration in Dictions (Zi Ci Ling Gan), etc. Apart
from the above-mentioned tasks, legal pettifoggers took active part not only in
legal consultation, education, coordination, publication, but also in planning,
bribing, withholding and evidence, and contacting the plaint and indictment
sub-writers, etc.

Furthermore, the legal pettifogger system cannot survive without material
base, though its names varied along with times and backgrounds. In addition,
this profession’s denotation and connotation did not change much throughout

history. In ancient China, some legal pettifoggers were originally depressed
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politicians, some officials or descendents from famous bureaucratic families,
and other rich bold people. After years of learning and practicing, a few legal
pettifoggers managed to stand out from the less successful ones. Thus, there
emerged a hierarchy in the legal pettifogger system. Many legal pettifoggers,
for the sake of convenience, chose to live in cities, while others in small towns
and countryside. They had special gathering places, such as public bookstores
and private inns. Moreover, the necessity of this system also brought under
way its socialization (that is, the division of labor combined with coopera-
tion). Therefore, this system began to take the form of organization ever since
the Song Dynasty, and further developed into associations or unions, such as
the Zuowen Association (Zuowen, composition) and the Cangjie Association
(Cangjie, the founding-father of Chinese characters) in the Ming and Qing
Dynasty. Owing to discrepancy in economy and politics in different periods,
the legal pettifogger system took on a geographical feature: legal pettifogger
system was mainly confined in Central China in the Spring and Autumn Peri-
od, but prospered in South China in the Song Dynasty, and was expanded na-
tional widely in the Ming and Qing dynasties.

The radical reason why the legal pettifogger system cannot be extin-
guished lies in the defect of feudalism and judicial system. Its primary function
is to coordinate and resolve the conflicts and contradictions between supply and
necessity. The condemned over-enthusiasm of people in lawsuits actually re-
sulted from the insufficiency in judicial system and the abuse of procedural
rights, though legal pettifoggers had to shoulder part of the responsibilities.
The decision of appealing, submission of lawsuit motive, "and requirement of
written documents, all these judicial procedures facilitated the legal pettifog-
gers’ activities and indicate their unavoidable responsibility in the success or
failure of lawsuits. The following elements including the priority of written
documents, the limitation of time, the judicial procedure and writing skill alto-
gether enhanced the necessity of legal pettifoggers’ participation. Meanwhile
the public trial policy and inferior officials’ monopolizing power equally paved
way for the existence and development of this system. On the other hand, the
ruling class having realized the intrinsic defects in judicial system consequently

laid down in laws many articles forbidding instigation and affidavit fabrication.
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Just as a Chinese saying goes, “a fall in the pit, a gain in the wit”, ancient
governmental officials learnt from their conflicts with legal pettifoggers and
came up with effective methods in order to regulate legal pettifoggers, al-
though the thorough extinction of this system still remained impossible.

The legal pettifoggers mislabeled as rebels against the Confucian “peace
and reconciliation policy”, are actually its advocates in the perspective of the
law of contradiction and integration. That-is to say, the system and confusion
are not incompatible by nature. The ideology of legal pettifoggers naturally
bears a marked brand of Confucian etiquette and morality because of the social
Confucian background. Their beliefs in heavenly mandate, temperament culti-
vation, health preservation, and ideal display are in accordance with those of
the Confusion, and their concept of laws as well as their professional ethnics
are permeated with the harmonious combination of heavenly principles, state
laws, and humanity. Therefore, legal pettifoggers suffered from the psycho-
logical dilemma between conformity and rebellion. In fact, they were torn be-
tween self-esteem and inferiority, between self-importance and humbleness,
and between distorted psychology and low-key policy.

The treasured private books on legal pettifogger system (Song Shi Mi
Ben), as miniatures of legal pettifoggers’ life, not only give people an overall
view of their writing techniques but also display their eminent achievements in
such field as literature, morality, popularization of laws, and scheme plan-
ning, etc. On the one hand, these books have exerted remarkable influence on
ancient Chinese legislation and jurisdiction, and on the other hand, they have

propelled the development of today’s legal system.
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