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Research on Civil Litigation

Abstract

Since 19807, a judicial reform has been carried out almost world-
wide. One of the objectives of the reform was to enable people to get
access to justice in an easier way, i. e. to secure the right of litigation
of citizens. Huge changes in Chinese social structures resulting from
the introduction of opening — up and reform policies led to the hike —
up of various civil disputes, and to some extent formed a “suit explo-
sion”. After being brought to courts, many disputes were denied by
courts either in the form of a written determination or an oral notice.
In the absence of a reliable dispute settlement mechanism, people
would resort to illegal means, which would likely result in more social
disputes, even chaos. Therefore, security to the right of civil litigation
is crucial to orderly settlement of social disputes and maintenance of
social stability.

Civil Litigation is a subject in the civil procedure law which in-
volves a wide range of issues. This article will abstract general rationa-

les and principles behind the civil litigation system, and outline the
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possible improvement of Chinese civil litigation system, on the basis of
summarization of legislative and judicial experiences of typical coun-
tries in two major law systems in the world, as well as the current situ-
ation of China.

This dissertation falls into four parts.

First part is Rationale of Civil Litigation System. Rationale of law
represents people’s value judgment on law systems and value prefer-
ence in establishing law systems. And law systems are code of conduct
developed based on rationales of law. The rational of civil litigation
system is that the right to judicial remedy is a basic right of citizens,
and that guarantee of the peoples”right to prosecute civil actions is a
basic obligation of the state. With the enhancing of the people§ mate-
rial and spiritual life, the law will confer more and more substantative
rights on people. Such rights must be secured by corresponding safe-
guard measures, otherwise they would simply be words on paper.

Civil right to judicial remedy, also called “access to court” or
“access to justice” , refers to peoples right to request judicial authori-
ties to hear and adjudicate the case with respect to their rights or free-
dom that have been illegally invaded. Such right was a fruit of in -
depth understanding of human rights concept after the World War II.
Right to judicial remedy includes content of two aspects: first is about
“can not reject the case”, and second is about “can not refuse to

make rulings”.
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As a part of the right to judicial remedy, right to prosecute civil
suits is connected to but also distinct from substantative civil rights.
The connection between the two kinds of rights is that substantative
civil rights lay the foundation for, and include right to prosecute civil
suits. On the other hand, the two kinds of right are relatively separa-
ted. This means that people enjoy the right to prosecute @ivil suits do
not necessarily enjoy substantative civil rights.

Up to now, right to judicial remedy has not been listed in the
Constitution of PRC as a basic right of citizens. A provision to the
effect that “the State respects and safeguards human rights” was add-
ed to the Amendment to the Constitution of the People s Republic of
China, which were adopted in the just - finished second conference of
10th Session of National Peoples Congress. This purports substantial
change in mainstream ideologies of China. The provision with respect
to respect and safeguard to human rights shows that the legislator has
taken into account the practicability of the rights, in addition to previ-
ous provisions as to human rights. 1 am of the view that, safeguard to
human rights should include security to the right to judicial remedy. I
believe that with the gradual development of political civilization, in
the near future the right to judicial remedy will be expressly set forth
in the Constitution.

Second part of the dissertation is Comments on Foreign Civil Liti-

gation Systems. In this part, through studying the specific provisions
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concerning civil litigation system of major countries falling within con-
tinental law system or Anglo — American law system, I tried to ascer-
tain the internal rationales and intentions of such provisions, to seek
for experiences which can be learned by Chinese legislators and law
enforcers.

The civil litigation system of France is featured in two points:
first, the establishment of the litigation right system. Litigious right
provided in the French law of civil procedure refers to the right in the
procedural sense. Provisions contained in the law have made great
contribution to the formation and prevalence of the procedure concept.
Second, the establishment of class action qualification system, which
provides an additional instrument for protecting individual s ( guild
members) rights and interests.

German civil litigation system has three characters: First, it pro-
vides for the responsibility of the defendant to respond to the civil ac-
tion, i. e. if the defendant fails to defend itself in a specified time Lim-
it or fails to repudiate the facts furnished by the plaintiff, it might as-
sume the consequence of losing the suit. This provision has enhanced
the antagonism and efficiency of the suit. Second, it provides for es-
sential elements of lawsuits. This provision contains necessary proce-
dural requirements for judges in making substantative rulings, as well
as attack and defending targets for both the plaintiff and the defend-

ant, therefore has reinforced the effect and value of the procedure in
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lawsuits. Thirdly, It provides a comprehensive system of joinder ac-
tion. In particular, the accidental and alternative joinder action sys-
tems set forth in the code of civil procedure provide parties with more
options, protect their substantative rights in a better way, streamline
the procedure of actions, accord with the reasonable expectation of
parties on laws and facilitate the court enforcing rulings.

Japanese civil litigation system modeled itself on that of Germa-
ny. Nevertheless, it also possesses unique characters; First, it clearly
sorts essential elements for prosecution, lawsuits and right protection.
Such division is conducive to identification of tasks in various phrases
of a legal action, making the function of procedural rights fully a-
chieved. Secondly, it provides a complete set of rules for court fee,
specifying scope, assumption and guarantee of court fee, and gratui-
tous judicial assistance in relation to court fee.

British civil litigation has following features: First is a broad
cross action and additional action system. Chapter 20 of the British
Civil Procedure Rules provides for cross action and other additional
actions. In accordance with this provision, multiple disputes and suits
involving multiple parties might be settled in one action, in the proce-
dural sense. This has facilitated parties in proceeding with civil ac-
tions. Secondly, the coverage of British court fee is relatively wide. In
British courts, cost of action also includes lawyers fee in addition to

the court fee charged by the court. This system decreases the legal
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cost borne by the winning party, therefore in a sense has encouraged
civil litigious activities.

In comparison with other countries, civil litigation system of the
United States is quite mature, with characters as follows: first, coun-
terclaims and cross — action system with a wide applicable scope. U-
nited States does not require that the counterclaims necessarily has a
connection with the main action thus expands the scope of acceptable
counterclaims. Co — litigators may prosecute cross — actions among
themselves, enabling disputes among them to be settled together with
the main action, Second, the establishment of action and intervention
system, which facilitates third parties joining the action according to
their status in the action, and restricts discretions of the judge and en-
hance the efficiency of the action. Third, class action system with a
wide applicable scope has become non — replaceable institutional safe-
guard for the promotion of civil right campaigns and protection of mass
consumers and victims.

Third part; Retrospection and Reflection on Chinese Civil Litiga-
tion System. If we simply copy the systems and experiences of foreign
countries without consideration of the judicial traditions and situation
of China, foreign systems and experiences would not work as well as
in their own countries. Therefore, it is necessary to research the past
and current status of Chinese civil litigation system to identify primary

problems.
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In the typical sense, traditional Chinese society refers to the feu-
dal society, in which the dominating ideology was Confucianism. Con-
fucianism pursues the objective of Great Harmony in terms of state ad-
ministration; and it calls for settling disputes without recourse to law-
suits and regards lawsuit as a shame. Consequently, in feudal society
people were not in a position to attach much importance to judicial and
legal systems. Even today, Confucianism has a subtle influence on
peoples thought.

Under stress of domestic parties and foreign countries, the Qing
Government developed the Draft Code of Civil Action of the Great
Qing Empire, based on the civil action law of Japan and Germany.
The draft had not been put into force due to the downfall of the Qing
Dynasty , nevertheless later it acted as an reference for the code of civ-
il action of the Republic of China. We can say it was from that time
that legal professionals began to realize the importance of civil action

system on justice.

The Revolution of 1911 overthrew the Qing Dynasty and estab-
lished the Republic of China. During that period, laws could not be
enforced effectively due to lack of normal social orders. The Commu-
nist Party, established in 1921, liberated broad rural area of China
and built the peoples justice in liberated areas. The prominent char-

acter of the peoples justice is mass line. Judicial cadres no longer
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deal with cases only by reviewing petitions and documents in tribu-
nals. On the contrary, they went out of the courtroom to hear cases on
site. Cancellation of court fee and introduction of intermediation
mechanism has facilitated proceedings and simplified procedures. We
can see that civilian dispute settlement means in feudal society contin-
ued to be used in the people’s justice, the only difference was the
rules they relied on; In feudal society, the rules were “rites” , while
in liberated areas, they were communistic ideologies and civilian cus-
toms. During that period, peoples justice focused on the maintenance
of social orders rather than legal procedures.

After the establishment of the Peoples Republic of China, since
the government paid great attention to social stability and political
campaigns, the civil procedure law had not been enacted until 1982.
Although amended and put into use in 1991, this law was too simple,
causing too much discretion in practices. In my opinion, the reasons
why the civil litigation system of China falls behind that of other coun-
tries are: first, lack of in — depth research and understanding on hu-
man natures and relying on too much on people rather than on mecha-
nisms; Second, insufficient research on and neglect of litigation right.
Given that litigation right acts as the theoretical and logical basis for
the right of civil litigation, ignoring litigation right would necessarily
lead to unreliability of the basis for the right of civil litigation. Third,

Chinese governors are used to substitute words and moral standards for



