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The Concept of Property Right

——An Contractarian Perspective
Abstract

Part one: Concept of property right.

(1) The connection between common law and Roman law.
Both of them don't like abstract conception and focus on the real-
ity and use discretions to deal with newly emerged problems.

(2) By comparing real property’personal property, proper-
ty/remedies, property/estate, legal Property/equitable property
and property/ownership, I define the concepts of property right.

(3) By better understanding in rem right and in personam
right, 1 try to weaken the distinction between “right of things”
and “obligation ”. 1 clarify the concepts of right in rem/right in
personam, and then analyze the characteristics of them. T agree
that numerosity and identity of subjects can be important varia-
bles to constitute a property right, and in rem right / in perso-
nam right use different strategy to control information costs,

Part Two: Factors in property structure.

(1) Objects of property right.

The first class of objects are physical things, they are ob-
jects of in rem property rights (esp. “Rights of things” in Ger-
man law). Rights of things have 5 features: (A) physical things
define the scope of property rights; (B) its primary method is to
protect the possession of right-holder. ; (C) The thing itself play
an important role in deciding the value of the right; (D) the ob-
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jects of it are mainly unique things; (E) once lose the possessory
security of thing itself, “right of thing” divert from its para-
digm. The second class of objects are legal things, such as debts,
intellectual property, goodwill and negotiable instruments. Here
1 establish the logic of defining property by its objects.

(2) Subjects of property right.

I introduce the fragmentation theory and the devices used to
prevent the excessive fragmentation of property. then I set up a
subject-object pattern, and generalize that, individual property is
the paradigm of property. state ownership, collective ownership
and co-ownership are diverting from the “pure” property right;
contract, iura in re aliena, corporation, trusts, heritage rights
are all property structures designed by individuals to accumulate
more wealth. Property right is a structure.

(3) Property right is not a being, it is a becoming, multiple
players-legislature, individuals, courts, the market mechanism
participate in the process of defining property value. T try to de-
vice the significance of valuation of property right. On one hand,
valuation provides a unitary standard to property, by meeting
this standard, every one participates in the social process of pro-
duction, On the other hand, it weakens the distinction between
“right of things” and “obligation ”, “right of things” are no lon-
ger the typical rights in rem, contractual rights are no longer the
typical rights in personam.

Part Three: Property Rules

(1) Property rules exist in constitutional law, law of
things, obligation law, corporate law and law of remedies. Thus
I form a unitary property rules system,

(2) Reconsidering of “Numerus Clausus Principles”. Here 1




MERNRE

The Concept of Property Right

discuss the contractarian nature of property rules. I first present
that “Numerus Clausus Principles” exists not only in continental
law countries. Then I tentatively agree that it serves functions of
policing against excessive fragmentation and of abating informa-
tion costs by standardization. I change the topic of “Numerus

’ into the contractarian nature of

Clausus Principles’ function”
property rules. I try to get proofs in the areas of law of things,
corporate law and trusts law.

(3) We probe in the mandatory aspect of contract rules.
There three reasons that the “freedom of contract” principle
could be interfered. Also, there are different default rules in the
contract law, these different rules show different kinds of state’s
interference. A summary of different types of mandatory rules in
contract law is given,

(4) Mandatory/enabling balance in property law: the courts
role. 1 discuss the limitations of legal norms (rules). under
some circumstances, judge-—made rules are efficient; while rules
made by legislatures are inefficient. Positive judicial interference
is necessary supplementation to freedom of contract.

Part Four: Remedies to property

(1) The relationship between property and remedy.

(2) A brief introduction to remedies in Anglo-American con-
tract law: (A) Damages. If the remedy in damages at law is ade-
quate, there is no point in considering the equitable remedies.
(B) Specific Performance.

(3) We use the analytical devices-property rules and liability
rules—to develop a new remedial theory. Damages are just like
liability rules, specific performance like property rules. Efficient

breach theory is a fallacy, it ignore the subjective judgment held
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by the non-breached party. In most cases, the court should grant
the non-breached party option instead of the breached.

(4) Remedies define property right. (A) Legal remedy to
breaching of contract is damages. But damages could be tailored
to protect in rem-like property. (B) Equitable remedies have e-
normous effects on property right. Equity is usually prepared to
treat a contractual right relating property not only as a right in
personam entitling one person to a performance from another
person in respect of that property, but as a right in rem analo-
gous to ownership of the property. I use some hypothetical cases
to illustrate our theory.

Last part; conclusion.

Key word: Property Contract Remedies Rights in rem

Rights in personam
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