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Abstract

In the current brokerage firm crisis in China, the securities customer prop-
erty risk becomes outstanding. Basically this concept relates to the risk where the
customer securities and/or money entrusted with a brokerage firm or other custo-
dians are partly or wholly unable to be taken back due to the latter’ s bankrupt-
cy. From the perspective of investor protection, this book tries to make a system-
atic analysis of some significant legal issues therein.

This book is divided into five chapters.

Chapter One generally discusses the securities holding system, with the pur-
pose of providing a technical background for the topic at bar, because different
holding and custody arrangements lead to different rights and obligations between
customers and custodians, and in turn impact the range and extent of the custom-
er property risk. By comparison with other countries, this chapter finds that Chi-
na has adopted a direct holding and one-tier custody system, and rejects the so-
called “central registration, two-tier custody” practice.

Chapter Two explores the content of the customer property risk, namely the
customer securities risk and the customer money risk. The former mainly lies
with the indirect holding system, and as reaction some countries have specifically
defined the legal nature of the interests in indirectly held securities. In China,
the direct holding system reduces the customer securities risk, and the major risk
is that of the customer money or the “customer settlement fund” . After detailed
analysis of the ownership of the customer settlement fund, the author suggests
that a trust arrangement be introduced to ensure the independence and safety of
the customer money.

Chapters Three to Five deal with three separate but related issues in turn.
Chapter Three discusses the control of customer property risk in the daily opera-
tion of custodians by imposing net capital requirements and customer property

separation obligations. The author especially delves into the current customer
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money custody mechanism in China, including the so-called “independent custo-
dy” requirement, concluding that without the introduction of trust arrangement
the misappropriation problem cannot be solved thoroughly.

Chapter Four deals with the treatment of the customers’ claims based on
their securities and money under custody in the case of the custodian’s bank-
rupicy. In China, this issue presently mainly concerns the liquidation of failed
brokerage firms and the distribution of the proceeds. This chapter discusses some
special procedure and methods employed in such liquidation proceeding, as are
different from the general liquidation proceedings, as well as its linkage to and
coordination with the investor compensation plans.

As a logical continuation of Chapter Four, Chapter Five discusses the sys-
tematic compensation to securities customers when their claims cannot be fully
satisfied out of the liquidation proceeds. The author analyzes the source, admin-
istration, operation, scope and ceiling of the securities investor compensation
fund; with the suggestion that the powers and priorities of the fund management
entity in the liquidation proceedings should be specified in the proposed Bank-
ruptcy Act or its implementing rules.

Key Words: Customer Property Risk; Custody; Trust; Investor Protection
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ERRESX DT BREHF AT RENEBRACHITISNES,
R &ML R Bt S 1R 7 (safekeeping) 1 % 3 ( administration )
%o XFhPUE B BT (0 TE 55 FIBE & SAL A9 % 11 IR 95 38 FRIEE (custody) ,
ROFEE IR % 0 & B PLRBE AR 5% A (custodian) , B Z ¥ IR & W9 iF
% BP0 I R K HE B A B9 2 (customer/client) O 455845 [ 3k 405 o 38
ETRERF, REHEE MRS S MU T ARIES AR BT E2 R
FEVNS  EPWIESFRSTHMFA—REA—HEE, LTRSS 58
ARAMEEALE  AANEEER SAMEEE LA RRER, R,
AELFAMEEHARGHZ T, B & HEIELF 0% E R, W%
POEHRR/BRRE) AREEANA LTI RLE L WAL RLEBEE
BEL B R . BB B SR SR AT UM BT A A B AR — RN FE A 2 25 9 W7 1
BAE PREALCEAESE(FRTHEERS) PETEIRS RS B4
WOREBR SRR, SIRRE; S RAEE AL ES K LR 8 B
EEANELFSEPFAFBRERTARERE (G X P ES NG
ILRREHR BAEFELS) , BERONS, ERAR. AR,
BHRZAESEPEERR .,

Tk LRBE, — U ERHETARLE I BT RT N, LR —
B SRR YL RE P ES FLNTN, BETEE S %™ KK et
MEERK. MREEALESHHEBL, BANEEREWAMSHES
MBAETI R BE , 4T RUNFEE A LIRS, 2 7 B wa B 4 1 I 7= )
B MZEE A BRI SGAR =S, ERE YR S RERER

@ See Joanna Bsnjamin, The Low of Global Custody, 2d. ed. Butterworths, at 1(2002). See also
Steven L. Schwarcz, Intermediary Risk in a Global Economy, 50 Duke L. J. 1541, 1543—1544(2001).
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T O L B 7 40 B B4R Sk 9 A B - — O T FE A R R B B W 4
RABH R EREFHEAREERRTES, 5 — 75 0L RS M T 8™
BROUTREREANRSEHO WAL SHEE, Hit, ®RE.0 80N KT
H.EPREARNZREESBREENR - HEEARRNELERR
500 1 32 40 A4 KUBR: s T 0 T BBl X — LB, IR B MAE B AL B a9 BUHE R
ABEEFRRNSAERD T EIMUALR,

W ERTR, Z PR ARELER LR EWAT R, & P RIESER
BRARLENR, RIEFRRT S, EERQESFEERFERAT, FEMX
R ZPUHBCHEXRARIES HARAN EFEEAMNUZEA
(bailee ) f) 5 4} # i 71 B BHUE 3% , % 7 97 LB B (BB AT LA £E 65 A 3k O HE 2R
P CARE DR, AR R & P IER A B E AN BAGAR . AT, RERA M
ZEHEARROBAN ZHNAERX—MBERIRER. FiBEERF
# {& & (indirect holding system) RIEHEMEHRITANBAR R HE ZAFE
ERFRETN BREWAHRNERFARRRACRTHERSEN A
F I ——HEF A (immediate intermediary) ——4b FF 37 698 7 o, 38 f 3
A R B S0 % B HE B 3F AT ¢ (B1 8" B2 UE 3% A 28 ; A M AR UER
BEPEFHTEAN MBENEFRAALRELARAFANOELCH, B
ERAENERFAACREE L -ERAPAEZROTANERET O &
BREMOERS BREQGIESNLERSABRTHEETPRANKECE, M
FERERRERRITALNBICT RN EFRNENER . X BB IEH
BARETHRENWESRFANTELBRNFEA NTGAREEH K
THHAREEMAR, 458 RALCKEREL LHOAH T HER
HERTIESB S RS EERS, B HABTAFR -2

O BHRAHK—-BB_WIEIR.

@ Christophe Bernasconi, The Law Applicable to Disposisions of Securities Held Through Indirect
Holding Systems(2000) ( Report of the First S y of the Pes t Bureau, Hague Conference on Pri-
vate International Law, to the Working Group of J y 2001) ( hereinafter referred to as“ Bernasconi Re-
port”), at 19—26. EXSAPEEFBICHAARL TR (AFHAERBLANALEIR)
(F)s

Q@ EEFAHEWMAE:—RMERXFTANBREGHENQT, ARG ERNAERF N
AT HERBE; —RAWMHNEHNER, ¢ITEAMBHANIENR. See bid. RRAEHE_RN
—(Z) W B,
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SEBHA SR E, EH 8T K05 USRS LR EE
RXEWHRTER, EHLEEELBRE N FHE(bailment) , T FHX KRR
S B F R R I BR & A (physical possession) , FHEHIA R & H R LR E W
R5%B , UR B FHRARMEE , ATESFFEE A/ RIEA (bailee) LBr 5 H
BB TYIUESR , TS0 AR T & /A (bailor) , EFEEA
BENARHBRANBR. AT, ERTHAFET . AHFELYIES,
R T Tk Y (intangibles) , M L AW A BRIV LR G HHXMN R B
W, FH/REEFRTHIERRBEACLEBTHENFRZEAA
B MELTREXRTNLERE,

REERRNS, ERAEETRREP REEERBRE L LM M #
URELRBRETFSHEAABERSNEN. ZFARSQFBEEP HIWLIE
710 PUF 0 B & (WU L 32 77 B0 (RUE -2 ) 38 Y UE 3% BT 48 A 801 IR E
FHAREWES, —MXR, FFPHESEEBL MBI T ERELH
EHEXRLAMREN - HEXEABRERBEFREFARERTGHNE
ITEFEKRS  UERZEAN S G 2N E P OF 28 T8 BBK . ; %K
PEREANMBBITKPAELIB  EPARSABATHELE AXNE
T R % , AR RRIT R R ELR

ZPRF-ARBEERTEANB RSB RATHHENEMN. BHH
BRAEEFMN: —RXFEEARUBALS BEARER, #3751 3h# (lig-
uidity) , AR AE EBHRSEMAF A BHE, TUMBERIEEANY F &
B —REREEAMNEFERR/RFESHETIEEH, A 5HAKIE}
( proprietory position) X/E B &R G MM, FREF AWM RENER
BRXE TUMBIEEANCERATEL) AN, AHEBEAMN
EFAEH$R  BRTUSEEBEUTES REHA,

BENRSRESEF-RRE T ZENEWTERTRRE, RTEK
EXRELUMBIN . HEBABAMFEH B> K80, & P %~
R FI B A WA R T LB R %t , BN b B & P ES RS R
MRS REEANEERRARARBERANRNZEAHXLR, LR
RPEZPERENAR. REDN LR, EXFRSZHER LTULHR
EPBTRM i, HRALRENERSHE MR RETIENLER,
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B, FEIERE RS, MR REEAHESR 242 A TR % 5 iE 3F 8
e EAYh BT EEN XBIEHFHERALE T XARRAXX S HWIEH B
REFRH. X, EPREBERT , PREBEIAERFAERB S A
(IE3 22 7] HR1T7%) 9 3% FJ5 (Central Counterparty, CCP), LA B © BB
BEREMBEANBARSHER, FRAEMSEANBHRR., AP
ZRAkRNBERRET.REATNBESALIRATIHRREAR , A
PEFAMBXEELT L TRERTFHIRERINAES S AR RORER
B AZ-BRBEEEBFNAR, IHRERENTRESRZEFANTEEM
EHVNBERES. XERE-SEE LHMT AR ERARBOR RERN
wE,

Bk, LR R B % L8 b o KU 5 1 i B 7 A B R Se X0 %, 8 T
ERSREFEFPERELEREFRFARUZ M ERNAK, RHRE
HBE KB SRS E KW (hilure) IR TER M., Bk, &Y
ERERAENIAHBI T ERBRRERPESRR IR —FHE R
o fERATAN HPRE R, XEE LML 60 FR 5B iEH 2 6
RHGEHET 1970 ZE(IEH 8 9 £ £ $1 3£ ) (Securities Investors Protection
Act, SIPA) 3L THEd# % H R 12/ 7] (Securities Investors Protection Cor-
poration, SIPC) , BB HHNEHIESBRRERPES, IKRIBFEEHR
RIEMBEAEFONREESTHEHTRITEBEER. HABERMH
Rittpo sk MBEEANAHENGARIBARERPEE. BREILE
MENERLERELBT =M, L (ES0RRE) EEHE(R
ST AMEETR) MEMHE(ESHEMXRZEHYRK/FR
), AR — 1[G B AR IR B il Z MR A 25 th . BT, i
FTREERPELSIERFIEEAM =R REMB TR L NBS, At
SEMNBRERMEUTENCEANM =P AIEE, BB TEY I
HERBE R ENE RS R (LR E L B X 8™ % — R RN M



