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Direct investment is usually calculated to be that amount which involves a sufficient
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ownership interest in an enterprise or asset to provide a significant degree of control, al-
though the concept of* control” is itself amorphous. U. S. government standards label an
investment as direct when 25 percent of voting stock is controlled by a foreign person.
Some parts of the executive, such as the Department of Commerce, as well as the U. S.
Congress, suggest that even a 10 percent figure provides sufficient control to merit calling
the foreign investment direct. Foreign investment may be called “indirect” or “portfolio”
investment when it does not involve outright ownership of real or personal property, or is
an ownership interest of less than 25 percent in other forms of legal enterprises.

Foreign investment commonly involves the ownership of some of the equity in a for-
eign business. It may also involve control. Ownership and control issues are often com-
plex, especially in cross-border situations, as for example, when a corporation chartered
in one nation has its center of management in a second nation and its owners ( shareholde-
1s) are citizens of a third nation. While identifying the nation of the corporation’s articles
of incorporation ( charter) is usually easy, it may not be easy to determine who owns or
controls the entity, or even where that control occurs. Where the investor owns all the eq-
uity in the foreign investment, there is usually little question regarding who has ownership
and control. But as the equity percentage owned by the foreign investor diminishes, the
question of control arises. Ownership of a majority of the voting equity of the foreign entity
usually means the entity is a subsidiary under the control of the investor.

If the investor from abroad has half the equity, who has control may be quite uncer-
tain. No one has control by virtue of ownership of 50 percent, but one of the 50 percent
owners may be able to exert control. It may depend on the existence of and ability to con-
trol proxies. Where the ownership is less than 50 percent, often the case of a jéint ven-
ture where the foreign owner is limited to 49percent equity, control is quite likely to be
the result less of the equity split, than some form of management agreement. Few multi-
national corporations with foreign investments in many nations are willing to hold 49 per-

cent equity without very substantial participation in management, if not assurance of abso-

lute control.
= .ERERNHEERSEH
HIRRRHERKEZH T =1FE:



6 B b5 8 VF ik

International Investment Law

E—BrB, A 19 42 70 EREF KR KR, B ERER HHJPBY
B, X—WrE, ERFEREURERFNEERR, FFEERBERA#H#T, B
B SUs g —, FE AR A=A, _

EHE, M 20 A Z 20 HE 70 £, X—HBREEREEREHNE
WK, HBRASEy RS M. BEEFRERPHEEERBERZ B #
1o

BB, A 20 HE 80 FRZE , RERR TR KRB, X —Hr B E
FRERIERRE T HOEL, RAE:

() EREERRKBERK, fln, iR EEREHMKERE 1984 5£H1.5%,
TIZE 1986 ~ 1990 £ MK B 28% , 1991 F LU, B FAI REERELF R, BfF
HERE—-EAHA TR, B 1993 FUENHE LA, 1995 FHASTRRAREE
3 150{Z%c.

(2) ZXEBEREF RN X7 P2 ERETENER,ERARRTEXH
SNE RS E A, BHRBA 20 #4290 ERUE, RBRPEFIHERAR
WEKRE, 1993 £5RPEFRIEAINEEERT N 800 25T, L HFHAH&
BEERAB 40% , 5 1986 £ R EEBRRRABHHEE,

3)—RkBRIER, WAL KAER NTEHERE, ZLRRISPEEL
¥e, B PP BO M KRR . 1986 ~ 1990 4E[H], & J& B R X S Bt 1 E B B ROR
R ECEN 3% ,1995 ENE K 15% , BRBRRCERBEREERMKETE
KA AT, A X KB R

() EWBE SHTEHERNERBRHEE GRS, PER 1992 FUR—E
RERTPERTHEREFTBAR,

M EREEERNARER

(—)BHRAHEKFHANRER LY

B E PR E R R R R A R HERE MR BB F TR ER R
Ao B, TERHEIRIRA LUT LM

1. AERSEIEREEERETE

HEAS L, BESEMTHEARA SEEZE FHRRERENTREMN, 25
TRAMERRS.

2. BTSSR



International Investment Law * 7

ZERILHES WS RATEFEERAN SN R R ZW LS XF L HE
EESE AT LR RISV BEEAEH,

3. bR

BIFBART 5 H T & W AR MM SBEE ™ B ARHEL Y B R #T#E2K
A8 E AR WX AL 8RS TT LU R AR A SR A4

4. HEMLEIEL

EENERT LEREHI], B THEERFE R, REBLBRABEEKX
HERHTE™

(=)ir®

AMEREERE LA SRARBERR RSN TR, XTEERENE
BHRAFEETHRRRS QREHEBERER, 2 BEUTEX:

(1) B X EFFR NS F R A BT/ BERITH, EATRE R
FE SR TR B A WA X R E B S8, BFEI MH 5 —LEig
xR RSN ESS. BT, ARER RN FEBRMESE

Q)EBMEMBEWNLE, HEWAGERELT , AXREHEEHREZE
16, BXHARE TR ANERRERN, TARERNREKERAY, 02752
BRI . B0, VTR R R, 2R R IR R AR A S
RS MERF R ARR RSN MR, = RER RS NE RBREE
BH AR

G HRBEREEREBAF N HEREFEDRROBEBTHXE, &
0, A ROES LR EFSIMAER . BFERRESEEEAR, ESERRS B
BB AR IR ERBIKX R B REY, RS . REKRKRORR
EY (X BIREREERY) , A R EER AR,

Foreign investments are initiated for many different reasons. Sometimes it is the nat-
ural succession to a successful period of increasing export sales to a foreign nation, when
the company believes the foreign market is sufficiently large to justify foreign production.
Local, foreign production will reduce transportation costs of finished products sold in the
domestic market of the foreign nation, and will allow the use of local resources available
at lower cost, especially labor. Foreign investment may follow immediately after a suc-

cessful period of export sales, or follow a period of foreign production not by means of a



8. B kR B ¥ ik P

International iInvestment Law

direct equity investment, but by licensing the technology for foreign production to a do-
mestic firm in the foreign nation. An example is the aircraft manufacturing industry. In
order to assure participation in sales in the increasing Asian market, especially China,
United States aircraft manufacturing companies have moved the manufacture of some parts
to Asia, both by licensing and by new direct foreign investment.

The multinational company may dislike transferring technology to a company owned
by another, foreign party, whether due to a fear of loss of that technology, or an inability
to control production quality. The fear of loss of the technology is of special concern when
the technology consists of know-how, which often lacks the more specific protection pro-
vided patents, trademarks and copyrights. Such fear is particularly well founded with re-
spect to nations which do not afford very strong protection to intellectual property rights.
Even if a transfer of technology license to an unrelated company in another nation has re-
sulted in a profitable relationship, the technology owning multinational may prefer to es-
tablish a wholly or majority owned subsidiary to take over the production of the goods or
services. The multinational may not wish to share in the profits with the licensee when it
could do the production itself, and, as noted above, keep better control over production
quality.

The foreign investment which follows export sales or a transfer of technology tends to
be voluntary in the sense that the company makes the decision for business reasons, not
because the framework of laws and policies of the foreign government require local pro-
duction. In some cases, however, especially in developing nations with balance of pay-
ments problems, the government may make it very difficult, if not impossible, for other
nations’ businesses to export to the country. High tariffs, quotas and other non-tariff barri-
ers may be used both to reduce imports and the consequent demand for scarce foreign cur-
rency to pay for the imports, and also to offer considerable protection to domestic indus-
tries.

The answer for the multinational company may be to become one of those domestic
industries by establishing a direct foreign investment. This would be to some degree an in-
voluntary investment, in that it is not one of several alternatives available, but the only

allowable form of doing business, although the final decision to invest is of course made
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by the foreign investor.

There is another voluntary/involuntary relationship with foreign investment, where
the foreign investor establishes a joint venture. The joint venture decision may be totally
voluntary on the part of the foreign investor, or a joint venture may be mandated by local
law or policy. For whatever reasons a multinational decides to commence a direct foreign

investment, it will face different rules in different countries. It is to some of those rules

which we now turn.
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