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LESSON ONE

American Legal History and

Legal System
(EE MR I e AR H B

Text GE0)

I

The United States is at once a very new nation and a very
old nation. It is a new nation compared with many other coun-
tries, and it is a new, too, in the sense that it is constantly being
renewed by the addition of new elements of population and of
new States. But in other senses it is old. It is the oldest of the
“new” nations——the first one to be made out of an Old World
colony . It has the oldest written constitution, the oldest continu-
ous federal system, and the oldest practice of self-go vernment of
any nation.

One of the most interesting features of America’s youth is
that the whole of its history belongs in the period since the in-
vention of the printing press. The whole of its history is, there-
fore, recorded: indeed, it is safe to say that no other major nation
has so comprehensive a record of its history as has the United
States , for events such as those that are lost in the legendary past
of Italy or France or England are part of the printed record of the
United States. And the American record is not only comprehen-
sive;it is immense. It embraces not only the record of the colonial
era and of the Nation since 1776,but of the present fifty States as
well, and the intricate network of relationships between States
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and Nation. Thus, to take a very elementary example, the reports
of the United States Supreme Court fill some 350 volumes, and
the reports of some States are almost equally voluminous: the
reader who wants to trace the history of law in America is con-
fronted with over 5,000 stout volumes of legal cases.

No one document, no handful of documents, can properly be
said to reveal the character of a people or of their government.
But when hundreds and thousands of documents strike a consis-
tent note, over more than a hundred years, we have a right to say
that is the keynote. When hundreds and thousands of documents
address themselves in the same ways, to the same overarching
problems, we have a right to read from them certain conclusions
which we can call national characteristics.

I

The American legal system,like the English,is methodologi-
cally mainly a case law system. Most fields of private law still
consist primarily of case law and the extensive and steadily grow-
ing statutory law continues to be subject to binding interpreta-
tion through case law. Knowledge of the case law method as well
as of the technique of working with case law therefore are of cen-
tral importance for an understanding of American law and legal
methodology.

The Common Law is historically the common general

law with supremacy over local law——which was decreed by
the itinerant judges of the English royal court. The enforcement
of a claim presupposed the existence of a special form of action, a
writ, with the result that the original common law represented a
system of “actions” similar to that of classical Roman law. If a
writ existed (in 1227) a claim could be enforced ; there was no re-
course for a claim without a writ, the claim did not exist. This
system became inflexible when the “Provisions of Oxford”

(1258) prohibited the creation of new writs, except for the flexi-
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bility which the “writ upon the case” allowed and which later led
to the development of contract and tort law.

The narrow limits of the forms of action and the limited re-
course they provided led to the development of equity law and eq-
uity caes law. “Equity”, in its general meaning of doing
“equity”, deciding ex aequo et bono, was first granted by the
King, and later by his Chancellor as “keeper of the King’s con-
science ”, to afford relief in hardship cases. In the fifteenth centu-
ry, however, equity law and equity case law developed into an in-
dependent legal system and judiciary (Court of Chancery) which
competed with the ordinary common law courts. Its rules and
maxims became fixed and, to a degree, inflexible as in any legal
system. Special characteristics of equity law include; relief in the
form of specific performance (in contrast to the common law
award of compensatory damages), the injunction (a temporary or
final order to do or not to do a specific act), the development of
so-called maxims of equity law which permeated the entire legal
system and in many cases explain the origin of modern legal con-
cepts. However, equitable relief regularly will lie only when the
common law relief is inadequate. For instance, specific perfor-
mance for the purchase of real property will be granted because
common law damages are deemed to be inadequate since they
cannot compensate the buyer in view of the uniqueness attributed
to real property.

As the common law, equity law became part of American
law either through judicial acceptance or through express statu-
tory provision. Today, both legal systems have been merged in
many American jurisdictions (beginning with New York in
1848), with the result that there is only one form of civil suit in
these jurisdictions as well as in federal practice. Only few States
continue to maintain a separate chancery court. Nevertheless, the
reference to the historical development is important because, on
the one hand, it explains the origin and significance of many con-
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temporary legal concepts (for instance the division of title in the
law of property) and, on the other hand, is still relevant for the
decision of such questions whether, for instance, there is a right
to a trial by jury (only in the case of common law suits, in other
cases only before the judge). In addition, the differentiation will
determine whether the “ordinary” common law relief of damages
applies or whether the “extraordinary” equity remedy of specific
performance is available.

“Case law” describes the entire body of judge-made law and
today includes common law and equity precedents. In imprecise
and confusing usage the terms “common law” and “case law” are
often used synonomously ,with the term“common law?” in this us-
age connoting judge-made law in general as contrasted with
statutory law. “Case law” always connotes judge-made law, while
“common law” in contrast-depending on the meaning intended-
describes either the judge-made law in common law subject mat-
ters or, more extensively, all judge-made law.

Background (¥ &%)
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3. «-and it is new, too, in the sense that it is constantly being re-
newed by the addition of new elements of population and of
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of classical Roman Law. MR #RGBH BT RUERASRY
FERIFAT IR EENWRS, MXRERTNEEERR Y
RACTFHFF LR “RATN" IRk E.

15. ---there was no recourse for a claim without a writ, the claim
did not exist. «--«-- BEERRSR A MIFAF R EBR
EfZirA R EAELE.

16. Provisions of Oxford: “4 % &4H”, ARENSFHEHM 24 AT
REVBEI TR AT AL ERESH —BHEFEEERYE
7,

17. writ upon the case; ZRAR, MEBERK AR FFMA SR,

18. ex aequo et bono: (JUTi®) AFHER

19. +-Chancellor as “keeper of the King’s conscience”; ---fg¥
“‘BERAMFHPAN” MARERE (B EYRNK,

20. --relief in the form of specific performance; « - % EBFF L
ZiI

21. division of title in the law of property: k=@ L&A #

Exercises (% 3))

1. Questions about the text

(OWhy is the United States a very new nation?

@Why is the United States an old nation as well?

® The record of American history is more comprehensive
than those of other major nations in the world, isn’ it?

@The American record does not include the records of the
present fifty states, does it?

®What are the reports of the United States Supreme Court?

@®What are the important factors, according to the writer’s
opinion, for understanding American law and legal methodology?
And why?

(D'When did the English common law system become inflexi-
ble?

®What are the special characteristics of equity law?

©®How did the common law become part of American law?

@0There is not any separate chancery court in the federal ju-
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