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Preface

Scoft Burris
James E. Beasley Professor of Law
Temple Univérsity Beasley School of Law
Philadelphia, PA, USA

Like many other countries, China faces serious challenges to public health.
People are breathing air and drinking water that is not clean enough. Too often
food and drugs are adulterated. Serious commuﬁicable diseases, including HIV/
AIDS and tuberculosis, are not fully controlled. The SARS outbreak revealed se-
rious deficiencies in the public health infrastructure. Behavioral illness, particu-
larly substance abuse, is a growing problem. Health, mental health and sub-
stance-abuse care are unavailable or inéufﬁciently available to hundreds of mil-
lions of people. China faces these health challenges in the midst of and in signif-
icant part because of its economic transition to a market economy. Health care,
one thought of as a public good, is now treated as a commodity (shangpin). The
dogma of “market individualism” is hard on public health, rendering many im-
portant public health goods “invisible” and de-emphasizing the collective re-
sponsibility of a society to create the conditions in which people can be health-
y. @

Of course, the flowering of the Chinese economy and the significant loose-
ning of state oversight over individual activity has been beneficial to millions of

Chinese in a wide range of ways including, most likely, personal health. Moreo-

(U Burris S., “The invisibility of public health . population-leve! measures in a politics of market in-
dividualism” , American Journal of Public Health 1997 ;87(10) :1607—10.
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ver, China's public health challenges, though magnified by the size and diversity
of the nation, are hardly unique, and China faces its health problems armed with
formidable resources of money, expertise and social capital. The battle to create
a just social system in which health is not primarily a function of wealth is one

that China has the capacity to win.

China’s leaders have so far managed to conduct a sustained effort at engi-
neering fundamental changes in Chinese society without the loss of social stabili-
ty, but the shift to a market economy has brought some changes in the structure
of de facto governance. Key health decisions are now being made by consumers
and producers through markets, and powerful players in the market are influen-
cing decisions within government. Least developed in China in this regard is civil
society—the set of institutions, organisations and behaviour situated between the
state, the business world, and the family®—and more particularly the profes-
sion,

The sociologist Eliot Friedson has suggested that the profession can play a
crucial mediating role between the government and the market. Friedson defines
the profession not only in terms of its possession of esoteric special knowledge,
but also its control over the market for its services—i. e. , control of training, the
division of labor and the labor market—and an ideology in which the profession
is conceived as serving some “tranbscendent value. " @This ideal professional be-
comes is private actor, but one who has public duties, a player in the market for
whom profit maximization is not the highest value.

The potential for professions to support the improvement of public health in
China underscores the importance of this volume. A collection of essays about
current health issues in Chinese law will be a useful tool for students, scholars
and policy makers. But the book is more than that. It is a advancing a process of
building health law as a distinct field within a profession of legal scholarship.
The scholars represented in this volume are representatives of a new health law

profession in China. Through teaching, scholarship, professional exchange and

@ London School of Economics, * What is civil society?” Available at hitp://www. lse. ac. uk/col-
loctions/ CCS/what_is_civil_society. htm ( visited May 2, 2005).
@ Freidson E. Professionalism, the Third Logic, Cambridge ; Polity; 2001.
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professional organization, this emerging profession can help China in the urgent
cause of alleviating the public ills in its rapid economic development. China now
accepts the fact that markets are not inherently wrong or harmful, but it is dan-
gerous to believe that markets will, left alone, bring health and prosperity for
all. Like every other country with a market-based economy, China will have to
find a way to balance the advantages of free markets with their serious costs, pla-
cing limits and altering results as necessary to assure a decent way of life and
level of opportunity for the mass of the people. This is a formidable challenge on
all levels, political, technological, and cultural. Professions, with aspirations
both of expertise and of service, can play a useful role in meeting this challenge.

This book marks an important step in the development of one essential pro-
fession. It began in the Summer of 2004, when a dozen young Chinese law pro-
fessors and government officials attended a month long workshop on health law
teaching and scholarship at Temple Law School in Philadelphia. It continued at
health law conferences in December 2004 at Tsinghua University and Yunnan U-
niversity, which Temple co-sponsored. I, and Temple University, are proud to

have had a role in this exciting process of professional development.
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Taking Legal Issues in Medical
Practices Seriously

Shen Weixing
School of Law, Tsinghua University
Beijing, China

Most of the legal scholars argue that the issues in medical practices are too
trivial to be studied as an object of jurisprudence. While at the same time, there
is a very inclination among legal scholars for pursuing topics of magnificent
meaning or something with abstract aesthetics. We believe that law in general
and civil law in particular should be social-problem-solving oriented. Confronting
the endless problems, lawyers should bear the mission of solving the existing so-
cial problems and promoting the development of medical undertakings through
the configuration of legal rights and obligations. Therefore, the importance of le-
gal research in medical practices should be recognized and strengthened.

The significances of legal research in medical practices, and therefore
health issues include: first, it would be helpful to break the voice supremacy be-
tween medical and legal circle and facilitate the amalgamation of these two sub-
jects; second, health is in a sense more important than property in modern
world. Human being would request more about life other than some basic need.
Isn’t a healthy and quality life worthy of one of our lawyers’ academic focuses?
Third, legal problems exist endlessly during the whole life span—from birth to
death.

Just take a few examples. When a person is considered by law a “person” ?

In other words, when life begins? When a baby is delivered, it faces series of



