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EDITOR’ S NOTES

We have concentrated on the judicial process in the transferring society in PKU
Law Review Vol.6, No. 1(2004). This symposium on Legal Research in Social Sci-
ence Approaches is also set against the background of a transferring China. These
studies ask us to use social science approaches in legal research. In fact, any ap-
proach that can resolve Chinese problems can be considered in the research. In
present China, such studies, although more and more important, are still on their
preliminary step. The articles in this symposium have almost covered all the frontier
fields, especially Sociology of Law and Economics of Law. Pro. Wang Shao-guang

made an introduction for us, which analyzes the institutional obstacles and challen-

ges to such studies.

He Xin’ s Law and Social Sciences in Transition China analyzes the develop-
ment and prospect of Law and Social Science Research in China. It regards scholar-
ship in modern society as an industry and also a result of division of labor, and indi-
cates that its development mainly depends on two factors: demand of market and the
quality of its production. Based on the background of a transition China, the article
examines the different influences of scholarship market, legal profession and legal
practicing market on Law and Social Science Research. Finally it concludes that
such a research makes a great contribution to legal studies in knowledge, but lacks
ability to response to legal practice effectively. If the demand and productive struc-
ture for Law and Social Science Research of transition China did not change, the

prospect of such study would not be optimistic.
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Ian Ayres and Robert Gertner’ s Filling Gaps in Incomplete Contracts; An Eco-
nomic Theory of Default Rules is a classic of Law and Economics. The article discus-
ses the possible efficiency of penalty defaults, embeds penalty defaults in a more
general model of default choice, a model which suggests when penalty, tailored, or
untailored defaults will be efficient, and then develops a theory of gap definition that
determines what should be sufficient to contract around a given default. Traditional
theory is that default terms should be set at what the parties would have wanted. But
this article provides a theory of how courts and legislatures should set default rules.
It suggests that efficient defaults would take a variety of forms that at times would di-
verge from the “what the parties would have contracted for” principle. To this end,
it introduces the concept of “penalty defaults. ” This article also provides a general
theory of when efficiency-minded courts or legislatures should set penalty defaults
and how they should choose between tailored and untailored default rules. Finally,
before deciding how to fill gaps, courts must decide whether the contract even has a
gap.

Stewart Macaulay’ s Non-contractual Relations in Business: A Preliminary Study
is also a classic article. Preliminary findings indicate that businessmen often fail to
plan exchange relationship completely, and seldom use legal sanctions to adjust
these relationships or to settle disputes. Planning and legal sanctions are often un-
necessary and may have undesirable consequences. Transactions are planned and le-
gal sanctions are used when the gains are thought to outweigh the costs. The power
to decide whether the gains from using contract outweigh the costs will be held by

individual having different occupational roles. The occupational role influences the

decision that is made.

Cheng Fan’s Legal Science “as if” a Social Science? —Its Social Science Mean-
ing surveys law and social science studies in contemporary China legal scholarship.
The most interesting thing is, more and more papers on this field take the brand
name or dressing from social science, using such as “game theory analysis” or “e-
conomic analysis” as topics or key words, but lack real analysis. As the result of
pooling equilibrium and adverse selection, one of the possible outcomes is those sci-
entific approaches could not exploit as real working-knowledge in legal studies.

From status quo bias and path dependence on legal study, this paper tries to explain

this phenomenon.

Hou Meng’ s The Policy-Making Process of PRC’ s Supreme People Court; Pow-
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er Strategy and Information Selection is author’ s another research on the Supreme
People Court. The Supreme Court’ s policies have more and more impacts on the so-
ciety and economy, which nevertheless has produced some unexpected outcomes.
Some policies have even resulted in imbalance of interests protection, with the vul-
nerable groups’ interests impaired on occasion. It is argued that the cost accounting
of Supreme Court policies should include unexpected costs. In order to improve the
present policy-making mechanism, as well as to solve the problem of information a-
symmetry, policy-making of the court may depend on judicial authority and judicial
credendum in no event. By conirast, taking account of more scientific knowledge
and information is preferred in that process. In addition, information selection
should be embedded in the due process to avoid judges’ arbitrary selection and the
uncertainty of knowledge effect It follows that policy-making of the court can be ac-
complished by information change. As there is little chance to change the status quo

drastically, we’d better be on the alert against the Supreme Court consistently.

Su Li’ s Literature as Law in Social Control: A Study of Dramas of Yuan Dynas-
ty is an research on Law and Literature, especially its new subfield—Literature as
Law. Using Dramas of Yuan dynasty as data, this article uncovers the ideological
function of traditional Chinese dramas, and the general pattern of social control
through literature and law in traditional China. By close analysis of the literary evo-
lution of two famous Yuan dramas, the tragedy of Dou E and the Orphan of Zhaos,
in different historical and social contexts, it traces and identifies the influences of i-

deological change upon the literary texts.

Liu Zhong’ s Overturned Procedure and Reversed Parties: Reading the Due
Process Theory in the Context of A Movie is in the form of Law and Literature, but
discusses a very important theory problem. The modernity in the criminal procedure
is labeled by the due process theory. Due process theory is the strongest speech in
present China, which has shaped a logically self-consistent system consisted of theo-
rems , propositions and rules. The film “Jiupin Zhimaguan” (Hail The Judge) over-
turns almost all the theorems, propositions and rules by plenty of deconstructions, i-
ronies and metaphors. The author thinks only an image does he use the film as. He
doesn’ t think it is a practice of criminal action in the true world and only a mode of

narrative in the movement of law and literature does he use it as rather than a strict

analytic job.

Mao Xiao-qiu’ s The Obedience of Law & the Prudence of Politics is an commen-
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tary and analysis of Thomas Hobbes’ s posthumous work,, A Dialogue Between A Phi-
losopher And A Student Of The Common Laws Of England, in which neither Chinese
translation nor academic study has been set foot until now. By arguing and contes-
ting with a common law student, a philosopher criticized the England common law
tradition and its autonomy of professional lawyers, whose logic was articulated by
Edward Coke, then tried to reform it. Based on scrupulous perusing, this article fo-
cuses on the original meaning of the text of Dialogue and makes a comprehensive
comparison with Hobbes  Leviathan, and finally finds out Hobbes’ political and le-
gal teachings during his old age: Common law and its disciples should be subjected
to the sovereignty, and the politics should be prudent while making decisions.
Hobbes’ teaching suggested the common lawyers submit to the sovereignty rather
than pretend to hold Legal Reason autonomously. On the other hand, it is also a
supplement of Hobbes’ political doctrine, that is, “the king in the parliament”
which aims at adding people’ s intelligence and experiences to the monarchy in order
to prevent king’ s regime from degenerating into tyranny. By doing so, Hobbes miti-
gated his former stance of “ Absolutism”. The double teaching of the Dialogue was
introduced into the United States along with 19th century’ s ideological revolution,
and continued the dialogue between lawyers and sovereignty in modern world through

the controversy of American judicial review with popular democracy under the Con-
stitution.

Li Zhong-yuan’s The Medieval Evolution of Roman Law and the Making of ius
commune describes the history of the Medieval evolution of Roman Law. From the
5th century to the 10th century, the authority of roman law collapsed completely.
But the practical function of roman law didn’t disappear totally and the legal study
continued at the medieval school in a subsidiary form. At the end of the 11th centu-
ry, the roman law revived miraculously and developed into the “ius commune” of
secular lives of all the European nations. Behind this miracle, there were profound
historical reasons. The scholasticism developed from the 12th century put forward a
doctrine of natural law to intermediate the relationship between the divine will and
the secular reason, which stroke the way for all the secular sciences including the
jurisprudence. In the Glossators and post-Glossators, fairly influenced by the scho-
lasticism, a great deal of legal materials, through the processing of various dialectic
means, were colored with increasingly rational elements, which made the foundation
for the real system of the modern legal science. After the 13th century, the studies

of the commentators gradually promoted the making of ius commune with the roman



