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Abstract

Abstract

Tax justice is both a basic principle of Constitution and the core value of the
tax law. With the rising of modern industrial and commercial country, almost
every Chinese citizen has opportunity to have a close touch with tax law.
Confronting with massive impact and interference which imposed on individual
freedom and proprety ownership by tax law, which is occurring, or at hand, it
will be a incontrovertible topic in the field of study on contemporary constitution
that how to make it compatible with the justice requirement and especially how to
exert function of tax justice into guaranteeing the effective realization of basic
human right of constitution, which will be of theoretical and practical
significance.

This book is mainly on a series of issues related to the justice of tax under
the context of constitution, it of course can’t stay away from hunting after “tax”
connotation and its denotation. The tax definition itself and its different
expression or content in different subjects, which distinguish public
cameralistics, tax accounting, tax law from one another, are the very logical
jumping — off points and the problem-analysis tools while constructing their
theoretical system respectively. So just as the same as the definition of tax under
the context of cameralistics can not replace that under the context of law, tax
definition under the context of constitution is also by no means simply equal to
that under the context of law. The latter can give assistance in explaining the
former while the former is the standard of constitutional review for the latter.
Namely, constitutional tax definition delimits the meaning boundary of lawful tax
definition within its opening structure, which has the form of sovereignty
principle, the content of human right conception, and the denotation of yearly
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income & expenditure.

As a category of Suitability, the tropism of constitutional tax definition is
tightly related to tax justice theory under constitution. That is to say, it is closely
bound up the reasoning on “ what kind of tax should be considered just
constitutionally?” Although it is hard to be unanimous on any kind of path choice
or thinking pattern for essential sense of justice formula, we are still able to dig
out, or discover some common norms from various theories of taxation and
general theories of justice, which are to be applied to judging whether tax is just
in the distribution of tax benefit and tax burden. They are redistributive, per
capita, general welfare, needs, ability, effort, merit, contribution, ascription,
market demand, and luck. Undeniable, the above methods, standards or
substantial justice principles, fail to protract a clear blueprint for tax justice all
the while , and also they still can not offer final evidence for their own
correctness. But serving as the distributive justice principles coming out of the
context of constitution, they per se are deeply rooted in constitutionalism
democratic societies which they shape, in turn, the constitutionalism democratic
societies as well as should shape them similarly. In this sense, they actually
provide us important clues, theoretical materials and methodology directions for
the establishment and justification of tax justice theory on constitution.

This book confines the discussion of tax justice in the context of
constitution, so its specific principle content is to be subject to human right
guarantee as a part of the whole constitutional norm order, which is the highest
value and particular purpose of constitution. Freedom, equality and fraternity,
which are basic frameworks of constitutional human right, demonstrate that the
human beings have multi level, even contradictory or ambivalent apprehensions
for distributive justice while all the time these apprehensions are capable of
running in the circle of constitutional government. They are reined and checked
by freedom and equality ,, and then ultimately consolidated into moral economic
individualism, which is a special kind of wealth moral idea in western
constitutionalism democratic countries. Thus , @ just tax system should be a set of
complex and multidimensional distributive principles system of tax, which
includes redistribution, merit, and demand principles , and also can embody
individual and social justice simultaneously. By this token, why those conflicting
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tax patterns in our world are capable of existing in the same tax code or under a
homogenous tax system is that the contradictions are simply not the production of
political manipulation and compromise but inherent in our complicated sense of
. freedom, equality, fraternity and distributive justice.

No matter how good the principal, value, or idea of tax justice is, as a
achievable constitutional norm system, ultimately it will be put into effect
through a set of institutional framework to limit power to tax of government.
Among them, political structure and procedure, constitutional review for power
to tax océupy are of great primacy, which are the system design on the
constitutional layer. Actually, the former is a question referring to democracy
and its regulation, so it is relative to criteria of procedural justice; while the latter
is involved with interpretation of constitution and tax law, so it is not only a
procedural regulation question of tax law, but also a substantial control question
of tax law. Now along with the flux of “the tax legalism” , the two of them in
different country are faced with potential constitutional reform or are experiencing
it.

In the scope of world, political decision—making transformation from
majority ruling principle to supermajority ruling principle, namely “ the tax
constitutionalism” has not come into being cosmically, which is proposed by
James Buchanan. On the other hand, constitutional review of power to tax,
which consists of formal and substantial review, is extensively being in operation
and explored theoretically. Therefore, it is necessary, also feasible to carry
through comparative study on it. The practice of constitutional review of tax in
American, German and France indicates that as far as intemsity of tax
constitutional review, there is great otherness among them, but their
constitutional review institutions happen to coincide with each other in adopting
lower standard than political freedom. Moreover, in face of a dilemma of choice
between basic right guarantee and legislation autonomy, they tend to prefer the
latter constitutional value to the former.

When thinking back upon theory & practice of tax justice on contemporary
China constitution, it is not advisable to attribute so many defects of tax system
in our country simply or firstly to clumsiness and weakness of our present
constitution. Human right values, general people’s sovereign principle and

3



BBBE X —HETERFAENER

consistency theory of rights and duties of socialist country cherished in current
constitution, all actually already provide tax justice of China with norm
requirement and explanation of formal and substantial criterion. So in order to
practice tax justice on our constitution, it is more important than to perfect
constitution text itself that a set of effectively constitutional review system be
established, which is competent for applying and interpreting tax justice on
constitution. However, the big gap against those norm requirements of tax on
our constitution, reveals that there are so many differences between China during
the course of transformation and western country in the form of “welfare state” ,
and foreground of tax system reform of our country will rest on such four success
conversions as are from the tax state to the budge state, from the mouth-feeding
finance to the people’ s livelihood finance, from strengthening tax collection to
ensuring taxpayers’ right, respectively.
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