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ABSTRACT

The World Trade Organization(WTQ) is the only inter-
national organization that governs the global trade and its
WTO dispute settlement system, hailed as “the Jewel in the
Crown” of the WTO, plays an increasingly important and
unique role in effectively resolving disputes among its Mem-
bers and maintaining the balance of rights and obligations.
The recommendations and rulings made by Panels and the Ap-
pellate Members are the sine qua non of the WTO legal system
and implementation of such rulings is essential to preserving
the security and predictability of the WTO multilateral trading
system.

However, implementation of WTO rulings has long been
one of the most controversial issues in the WTO. The contro-
versy derives from three facts. First, WTO law has no provi-
sions that unambiguously stipulate that WTO ruling is bind-
ing. Second, like other international organizations, the WTO
has no centralized law enforcement mechanism. Third, there
has been a fairly good record of compliance since entry into
force of the WTO, among 116 rulings made out of some 400
cases filed, almost all rulings have been implemented by the
losing Member(s).

These contradictory facts give rise to a long list of ques-
tions. What should a Member do if the measures it maintains
are ruled illegal under the WTO? Is WTO ruling binding? Is
the losing Member obliged to comply with the rulings? Is the
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Member concerned free to substitute implementation with
compensation or retaliation?

Centering around these questions, there have been persis-
tent theoretical debates both at policy and academic levels on
legal meaning and implications of WTO rulings, which insofar
have led to no convincing conclusion, but stalled at an im-
passe. As such, it inevitably calls for a new understanding of
how the WTO, as an international organization, functionally
makes its Members comply with the rulings that it gives.

Through empirical study, this Book specifically focuses
on the compliance mechanism of the WTO rulings, and inves-
tigates law, practice and case-by-case jurisprudence of such
mechanism, including but not limited to, notification of intent
of compliance, all-time surveillance, arbitration on reasonable
period of time and level of retaliation, judicial review of com-
pliance disputes, and compensation or authorized retaliation as
temporary means before the full compliance.

This Book posits that disputes are merely intensified and
escalated negotiations. Each dispute is like an earthquake, re-
presenting the movement of earth crust characterizing as trade
frictions between Members. Such collision demonstrates not
only changes in allocation of resources, comparative advanta-
ges and competitive relationship, but also conflict of interests
caused by policies and measures taken respectively by Mem-
bers in response to dealing with these mounting changes. As
such, the WTO dispute settlement system serves to provide
remedies to benefits “nullified or impaired”, and to restore the
balance of rights and obligations between Members.

Recommendations and rulings are judicial judgment on le-
gality of measure (s) taken by Members. On the one hand,

such rulings embody the obligations to be assumed by the los-
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ing Member in terms of correcting the illegal measures. On the
other hand, they represent the legitimate right of the winning
Members to receive remedies under the WTO legal system.

Implementation of rulings is materialization of remedies
under the WTO, and such implementation is influenced by,
among other things, three major factors: one, the WTO rul-
ing and its compliance mechanism; two, domestic compliance
system of Members, and three, Members’ views on the WTO
rulings and compliance.

The fact that the WTO law as a branch of public interna-
tional law has no centralized enforcement does not necessarily
mean its law or rulings cannot be or are not enforced. Instead,
there exists a whole range of mechanisms through which Mem-
bers are made to conform to the WTO obligations which they
have agreed to. The WTO specifically has designed a compli-
ance mechanism combining political, legal, economic means,
which serves to monitor, track and adjudicate compliance, ul-
timately, making compliance happen.

This compliance mechanism produces, case by case, a rich
body of jurisprudence, which shows a process of bottom-up
codification through jurisprudence and a constant thickening of
legality of WTO system. The judicial rulings and interpreta-
tions given by Panels and the Appellate Body in the compliance
stage have clarified ambiguities that are not particularly speci-
fied in the rules-making negotiations, and most importantly,
made WTO law more precise, effective and operational. In
this sense, the WTO compliance mechanism and its operation
together with lessons and experiences have promoted the de-
velopment of the WTO law, and made due contribution to the
public international law.

International institutions are powerful tools in securing
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observance of rules endorsed by nations. The WTO compli-
ance mechanism is a vivid example in this regard as it plays a
unique role of monitoring, adjudicating and managing compli-
ance, and ultimately, such mechanism produces “push and
pull” force combining the internal force and the external force
that serves to make compliance happen.

The internal force originates from the Members them-
selves, and it is the cooperative attitude adopted by Members
in the process of compliance. Such attitude comes from
Members’ awareness of the reality that any Member could win
or lose in the dispute settlement process, and of the reality
that one has to behave in light of the enlightened self-interest
and dealing with normative pressures, based on calculation of
the cost and benefit of non-compliance.

The external force derives from two sources: the first is
legitimacy of the rulings. As enforcement alone cannot qualify
the WTO rulings with validity; it is ultimately the legitimacy
and acceptability that ensure compliance with such rulings.
This is because the WTO rulings are legitimate outcome of an
independent judicial body established through overall consent
by all WTO Members, and process of making such rulings re-
presents a process of acquiring legitimacy and validity, which
engenders a formally binding force to such rulings and calls for
implementation by the responding Member.

The second is the unique role played by the compliance
mechanism. Despite of the fact that the WTO law as primary
rules does not explicitly state that its rulings are binding, such
rulings could be made de facto binding through a full-fledged
compliance mechanism, a well-developed set of secondary rules
combining surveillance, adjudication on compliance and reme-

dial approach of compensation or retaliation. As such, this
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compliance mechanism, with each of its components working
interactively and in tandem, constitutes ipso facto a binding
process that exerts distinct compliance pull and normative
pressure on the implementing Member by detecting how well
such Member complies or non-compliance, and eventually by
authorizing retaliation in case of non-compliance.

Hence, this Book concludes that it is ultimately the en-
lightened self-interest of each WTO Member concurred with a
sense of community among all the Members that generates the
will to comply with the WTO rulings. Such will to comply can
be strengthened by legitimacy of the WTO rulings and, more
importantly, tested and reinforced by a functional compliance
mechanism combining surveillance, post-verdict adjudication,

and authorized retaliation as a last resort.
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