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Preface

A university campus, if it holds no intellectual activities or possesses no ac-
ademic atmosphere, no matter how physically beautiful or modern it is, it would
be spiritually desolate and barren. In fact, the earliest historical European uni-
versities started from academic learning. The relationship between a university and
the academic learning cannot just be interpreted literally, but more importantly ,
it should be set on the ideas and academic learning which are the so - called
sources of the energy and vitality of all universities.

Zhongnan University of Economics and Law is a high education institution
which enjoys rich academic atmosphere. Having the academic germs seeded by
such great masters as Fanwenlan, Jiwenfu, Panzinian and Mazhemin, genera-
tions of scholars and students in this university have been sharing the favorable
academic atmosphere and making their own contributions to it, especially during
the past fifty—five years. As a result, at the beginning of the new century when a
new historical new page is turned over with the combination of Zhongnan Univer-
sity of Finance and Economics and Zhongnan University of Politics and Law, the
newly established university has set its developing strategy as “ Making the Uni-
versity Prosperous with academic learning; Strengthening the University with sci- v
entific research” , which is not only a historical inheritance of more than fifty
years of academic culture and tradition, but also a strategic decision which is to
lift our university onto a higher developing stage in the 21st century.

Our ultimate goal is to make the university prosperous and strong, even
through our struggling process, in a greater sense. We tend to unify the destina-
tion and the process as to' combine the pursuing process of our-magnificent goal -
with the practical struggling process. The youth’s Academic Library of Zhongnan

University of Economics and Law, funded by the university, is one of our specif-
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1c measures.

The guideline or academic theme of this Library lies first at promoting the
publishing of selected academic works. By funding them, an academic garden with
high—quality fruits can come into being. We should also make great efforts to form
the awareness and atmosphere of selected works and improve the quality and stand-
ard of our academic productions, so as to make our own contributions in develo-
ping such fields as finance, economics, politics, law and literate humanity, as
well as in working out solutions for major economic and social problems facing our
country and the Communist Party. Secondly, our aim is to form some academic
teams, especially through funding the publishing of works of the middle—aged and
young academic cadreman, to boost the construction of academic teams and en-
hance the strength and standard of our academic groups. Thirdly, we aim at mak-
ing a specific academic field of our university. By funding those academic fruits
which have some original or innovative points in their ideas, methods and views,
we expect to engender our own characteristic in scientific research. Our final goal is
to form an academic school and establish an academic idea system of our university
through our efforts. Thus, this Library makes great emphases particularly on the
middle—aged and young people, selected works, and original academic mono-
graphs.

Sowing seeds in the spring will lead to a prospective harvest in the
autumn. Thus, Let us get together to cultivate this academic garden and make it

be opulent with academic fruits and intellectual flowers.

Wu Handong
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Abstract

With the modernization of society and the development of market economy,
principal parts of society also show the characteristic of diversification. So, under
the strength of the consciousness of independence and complexity of social rela-
tionship, diversification of profit results in the diversification of value. In pursuit
of the target between controlling criminal and protection for human right, " litiga-
tion justice and litigation efficiency, modern criminal procedure also pays more
attention to humanism and realism. Those politics concepts such as free prove as
well as presumption of innocence are also accepted by people. Under this condi-
tion, it will be valuable to regulate the national judicial power and strengthen lit-
igation justice as well as protect human right by use of contract as analysis tool in
the research and practice of criminal procedure. That is to say, establishing the
room for contract related to system and function becomes inevitable for the mod-
ernization of Chinese criminal procedure.

No matter in china or in western, contract has existed in interaction of man-
kind for a long time. From the beginning, contract refers to one kind of agreement
just happens in civil and economic activities. For this reason, in traditional
meaning, contract means the agreement including the beginning, change, as-
sure of law relationship. As a law concept, contract must conclude four factors as
follows, suitability of the subject, consistence of will declaration, intention to
conveyance of rights and obligations and legitimacy, but didn’ t include the
spread of contract idea and application of contract method. Concept of contact
came of realm of economy law, consequently, in traditional meaning, contract
just belongs to civil law. After Roman Law, concept of contract experiences a
long process of development, and have being combined with modernity as well as

endowed with new meanings. It also appears in religion theology, politic anthro-



pology and modern economic. Nowadays, contract has become a kind of knowl-
edge form accepted as a value — free methodology. What contract’ s modernization
and execution embodies is not a real contract but the spirits, idea and methodolo-
gy, which we call “contractual metaphor”, which means the independence and
equality of the subject, freedom and rationality of the choice, consensus and
credibility of the exchange, reciprocity and mutual benefit of the cooperation.
With the development of the economic and the change of the way to govern
the country, there is no definite line between public and private laws, and cont-
ract’ s idea and methodology entered the public law field and become ac-
tive. Contracts incompatible with public interest cannot be valid, but public in-
terest doesn’ t always repel contrast. Compared with the civil and administrative
procedure, criminal procedure endows the party clients less rights to disposi-
tion. But that doesn’ t mean there isn’ t any chance. Contract’ s virtue lies in con-
sensus, and the contract in criminal procedure, whose purpose is somewhat dif-
ferent, is no exception. Contract in criminal procedure refers the consensus of the
accuser and the defendant agree in those things about litigation profit, correlation
procedure as well as other items related to it , of which the purpose is to receive
procedure effect, and it has both the public law behavior and procedure behavior
nature. The signing and completion of the contract in criminal procedure should
lay stress on the particularity of criminal procedure as a way of settling the dispute
and the public law order pursued by criminal procedure design. Therefore, con-
sensus in the contract can be achieved only under the permission of legal princi-
ple and legal rules, which is the fundamental issue of criminal procedure behav-
ior and the bottom line of the discretion of contract in criminal procedure.
Modern criminal procedure system not only pursues the purpose of crime
punishment and protection for human right, but also needs to show the values by
itself activities. In recent years, criminal procedure concentrates its focuses from
emphasis on function to emphasis on purpose, and gives more attention to indi-
vidual human right. There are many theories, which are the support for importing
contract concept In criminal procedure and procedure subject theory, criminal
right of action theory, procedure justice theory as well as litigation efficiency the-

ory are most significant among them.
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From the relationship between function and structure, activities of criminal
procedure are useful in realizing social justice and protection for human rights. To
this purpose, spreading contract idea means stressing on participation of parties
and preventing the wrong position relationship between national power and human
right. From the tendency to development and the social civilization, introduction
of the contract idea is beneficial to the development for the function of criminal
procedure, which means crime punishment, dispute settlement, human right
protection, power restriction and policies show and gives expression in the status
of national attitude to citizen right.

Development history of the structure of criminal procedure or the model of
criminal procedure not only is the evolution of national power scheme, but also is
the history about separation of judicial power or jurisdiction. Emphasizing contract
processing in criminal procedure need to seek for the balance between national
power and citizen right. Therefore, we need to establish judicial review and dis-
cretionary power of prosecutorial organs. On the other hand, we also need to en-
dow parties the right to selected criminal procedure. In order to realize the equali-
ty between accuser and the defendant, we should adjust the force of the two par-
ties since criminal procedure lays heavy stress on the interaction and balance be-
tween powers and right in confliction. However, the accused are often hard to
stand for themselves and realize justice profits because their free is usually re-
stricted or they will influence by irrational attitude and limited information or
knowledge. So we should not just focus on the opportunities to protect accused ,
but pay more attention to how to realize it. Meanwhile, with the change of the ju-
dicial idea and the pressure of realism, contract systems, which stress on sub-
Jective right and free agreement, is thought more and more highly in all the coun-
tries in the world. Those systems include substantiality profits contract, such as
plea bargain, victim - offender mediation and procedural profit contract, such as
bail, summary procedure and discovery of evidence and exempt of stained wit-
ness.

To western people, contract can explain all the social relationship. In Chi-
na,r although we can find contract ideas combined with systems in real situation

but in the perspective of spirit interconnected with regulations, popularizing con-
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tract idea still have a long way to go. In traditional China, those elements such as
family economy, non — mobility social structure, in which family combines with
nation, and responsibility — oriented culture in law and so on leaded to the un-
derdevelopment of the contract consciousness. Introduction of contract in criminal
procedure is also affected by traditional value and other disadvantages. However,
all of the factors can not block off the trend of the times to seek development. In
order to keep pace with the progressive era, importing contract to the criminal
procedure is necessary. In the modernism processing, power — oriented ideas in
Chinese traditional criminal procedure activities will become weak. In perspective
of contract, the power should get on well with the right. For this reason, it is
very important to give the opportunities to the parties in procedure and it is of ut-
most importance to emphasize the ability at option of the defendant.

As a result, it is absolutely necessary for judicial review and establishing .
the system of pretrial detain is the core. In addition to stressing on restriction
mechanism in procedure, plea bargain, victim - offender mediation déferment
prosecuting and exempt of stained witness also need to emphasis. As for the option
in criminal procedure, importing the system of right to silence, adjusting jury
system, improving challenge system and reforming summary system is also indis-
pensable. Furthermore, in order to protect the right of negotiation between the ac-
cuser and the defendant, establishment or improvement of defense system, law

aid system and evidence discovery system are also very important.

Key words: Criminal Procedure; Contract; Contractual Metaphor; Prosec-

utorial Discretion; The Option in Criminal Procedure; Plea Bargain
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