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J\ Abstract

Abstract

There are multi-layer values in antitrust enforcement. From the
substantive law perspective, antitrust enforcement aims to remedy and
prevent illegal monopolistic practices, protect rights and interests of the
damaged parties, protect and promote freedom of competition, and
safeguard the values of freedom ,efficiency and equity of law. From the
procedural law perspective , antitrust enforcement is to regulate acts of
the competition authority , protect the basic rights of the investigated and
other parties, boost participation in antitrust enforcement and legal
practices, advance the formation of rule of law and stick up for the
values of order and freedom of law. Therefore, there are many more
demands for legal system in antitrust enforcement, such as demands for
active trigger rules and passive trigger rules for procedure outset, rules
for regulation of acts of the competition authority and protection of the
basic rights of the investigated and other parties for procedure
development, and rules for legal consequence and performance of
decisions for procedure finalization,

Obviously , the antitrust enforcement system should keep balance of
demands and supplies. From this perspective,the supply of the coercive
antitrust enforcement system has its insufficiency. The reason is, that the

coercive  antitrust enforcement procedure including coercive
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investigation, administrative punishment, coercive performance and
compulsive notification procedures all triggers under the pressure of
administrative power, the procedure is controlled by coercive orders of
the competition authority in which the investigated and other parties are
in the subordinate places, it is opt to make an infringement decision and
the decision must be performed. So the coercive antitrust enforcement is
an oppressive, mandatory, compliable, dualistic-juridical and inevitable
enforcement one and unable to achieve balance of demands and supplies
of the antitrust enforcement system.

But the creation of the non-coercive antitrust enforcement system
can give a help to sustain this balance. The supply of the non-coercive
antitrust enforcement system including commitment decisions , adminis-
trative guidance and prior consultation rules in antitrust enforcement and
in the nature of non-forcible enforcement , has the following advantages :
the investigated and the competition authority may trigger the enforce-
ment procedure respectively so the procedure is an inductive one, the
procedure is a consultation process between the competition authority
and the investigated thus the two parties have equal legal status in the
course of the procedure, this system doesn’ t stress making a decision
between legality and infringement about the investigated matter but give
a changeable decision or keep silence about the legal consequence of the
investigated matter according to the circumstance, and the performance
of the decision is based on the consent of the investigated so that it is a
probable one. As a whole, the non-coercive antitrust enforcement system
is an inductive, consultable ,equal , multi-juridical and probable one , may
remedy the disadvantages of the coercive antitrust enforcement system
and maintain the balance of demands and supplies of the antitrust

enforcement system. Furthermore , the non-coercive antitrust enforcement
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system can realize equilibrium of the relationship of the civil community
and the government from the politics perspective, advance society
cooperation and mutualism from the sociology perspective and embody
respect of human being from the philosophy perspective. All these make
the non-coercive antitrust enforcement system transcending the
traditional antitrust enforcement system.

Nevertheless, the non-coercive antitrust enforcement should be
regulated by rational rules for the effectivity of antitrust enforcement
and the rules supply. About the subjects rules,the competition authority
should have powers to consult, guide and evaluate and assume
obligation not to exercise its powers improperly, the investigated have
rights to know , accept procedure , consulate equally and relieve, and the
third parties have rights to know, participate in procedure and relieve.
With regard to the application scope rules, the non-coercive antitrust
enforcement should be limited about its application scope and keep its
border with the coercive antitrust enforcement. Concerning the intent
indication rules, its making , withdrawal , revocation and effect should be
rational. In the performance rules of the non-coercive antitrust
enforcement ,the performance should have two premises, 1. e. ,é valid
administrative act and the consent of the investigated,so there are some
problems about voluntary perfofmance and performance against thé true
will of the investigated, and about voluntary performanée, change of
circumstance and safeguarding measures of commitment decisions. For
the remedy rules, because the competition authority and the investigated
are likely to abuse the non-coercive antitrust enforcement procedure,
such as the competition authority exercising power without legal
capacity, going beyond the application scope and exercising power

irrationally and the investigated cheating in providing information and
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acting contrary to its commitments , it should take measures to remedy
through administrative reconsideration procedure, judicial procedure or
other channels, i. e., revoking previous decision or act, reopening
procedure or investigating and fixing responsibilities, etc.

For China, there is a suitable circumstance for the non-coercive
antitrust enforcement system, because our country is in the key times,
from the legal and social background perspectives, for construction of
procedure law and non-coercive legal system and adjustment of the
relationship between governmental organs and civil society , the thoughts
of “He’ and ‘Ren’ are of much importance in Chinese traditional
culture and the antitrust legislation is on the trend of transplantation and
unification in the internaticnal context. However, Chinese non-coercive
antitrust enforcement Asystem is in the inchoation period,in which the
commitment decision rules is just enacted, the administrative guidance
rules at the beginning of sprouting and prior consultation rules not
brought about yet, so relevant rules should be founded and improved.
Obviously, these legal constructions will benefit the innovation of
Chinese economic law enforcement and the transformation of Chinese

legal system.

Key words; Antitrust; Non-coercive; Enforcement; Legal system
supply ; Advantages; Effectivity
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