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Abstract

Theory of criminal constitution is the core of theory of crime, and
the ingredients of criminal constitution are the basic elements about
crime. There are some resemblances and differences in the theory of
criminal constitution between the anglo-american law and the conti-
nental law, their theory of criminal constitution affords basic of sub-
stantive law to the assignation of burden of proof. The relationship of
the theory of cases of excluding crime and the theory of criminal con-
stitution isn’ t reasonable in our country, so the theory of criminal
constitution couldn’ t afford basic of substantive law to the the assigna-
tion of burden of proof, we should perfect the theory of criminal con-
stitution. The standard of proof is “beyond a reasonable dout” in A-
merica. The standard have beening used for more than two centuries,
it shows powerful vitality today. This standard, however, had been
criticized and rejected for a long time in China. The standard of proof
in criminal litigation is “the facts of crime are clear, the evidence is
true and ample” , the standard is so vague that we should interpret the
standard correctly. It is most difficult to prove the mens rea among the
proving of the ingredients of criminal constitution. Mens rea, howev-
er, could be proved also. Presumption is wildly be used in proving
mens rea in Anglo-America law. Presumption is used often in our pro-

ving mens rea also, but we should perfect the system of presumption.

Keywords: evidence law, criminal constitution, burden of

proof, standard of proof, means of proof
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