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Preface

I am honoured to introduce Dr. Xiong’s bold study ( the first in the
People” s Republic of China, to the best of my knowledge) “On the
Legal Recognition of Civil Partnerships”. Homosexuality is still a topic
of great controversy in contemporary China and legal recognition (and to
a lesser extent social acceptance of ) same-sex marriage rests uneasily
with family culture and political ideology in the PRC.

Importanf reforms did take place during the late 1990s and early
2000s. In 1997 the de facto decriminalization of homosexuality by
characterizing the practice as “ hooliganism” was removed from the
criminal law. In April 20, 2001, the official system of Classification of
Mental Disorders formally removed homosexuality from its list of mental
illnesses. Despite these developments, however, the authorities remain
unsympathetic to gay issues or to the promotion of gay rights in China.
The official pblicy continues to be “ Three Nos”: no approval, no
disapproval, and no promotion. And large sections of the population still
hold the view, it seems, that homosexuality is “wrong”, a “disease”

and a source of HIV infection. In practice, gay people continue to endure
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prejudice in the justice system (including sometimes harassment from the
police) , and discrimination in society. As a result, many Chinese
homosexuals remain in the closet and keep the doors firmly closed by
entering into conventional marriage.

The homosexual population in China is substantial, although
objective statistics are difficult to come by because of the felt need of
many to remain in the closet. An official figure, quoted in the China
Daily, put the number for mainland China at “ approximately 30
million” , but sociologist Li Yinhe estimates that the figure may be as
high as nearly 50 million. The continuing prejudice against gays and
lesbians has led to the socially-undesirable phenomenon of homosexuals’
heterosexual marriage, which often creates problems for both partners
and children. Given these important factors, a major transformation in
public policy in relation to homosexuals in contemporary China is
needed, in particular by strengthening protection for the rights of
homosexuals by means of legal recognition of civil partnerships. Dr.
Xiong’ s study examines the practical issues, cultural values and reform
possibilities in this field, and makes a telling theoretical contribution,
enhancing the existing corpus of research, and pointing the way to a
more effective rights protection process for gays and lesbian people in
China today.

This book is path breaking in several specific ways. First, it offers
multi-disciplinary and cross-culture comparative research, which probes
into the legal grounds and theoretical foundations of the legal recognition
of same sex partnership from the perspectives of philosophy of law,
constitutional theories, sexual theories, economics of law, and sociology
of law. Secondly, it contributes significantly to the arguments in favour

of same-sex partnership legal recognition, providing as it does analysis in
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this field of the relationship between freedom and order, fairness and
efficiency, and the individual and the society. It looks at key
perspectives and issues; the biological essentialists and the social
constructionists, the segregation of marriage and procreation, and the
costs and benefits of same-sex partnership legal recognition. Thirdly, it
offers a convincing comparative study of the existing modes of legal
recognition of same sex partnership including: marriage, partnership,
solidarity pact, reciprocal beneficiary, and civil union. Rights and
* responsibilities in these various forms of same sex relationship are
affected by the political system, cultural values, attitudes to law, and
social attitudes towards homosexuals. Fourthly, Dr. Xiong argues for
public policy reform in China in relation to homosexuals, especially
enhancement of protection for the personal rights of homosexuals. This,
it is argued, needs to be done in several ways. Development of a
separate-but-equal property rights protection system is necessary. Legal
recognition of same-sex partners’ status rights would be done best by
adopting the “ partner model ” adapted by the United Kingdom,
Denmark, and other jurisdictions. This approach, Dr. Xiong argues, is
in fact compatible with Chinese culture and offers a win-win solution, by
both protecting the rights of homosexuals and by the safeguarding more

traditional marriage and its values.

Michael Paimer
Shantou University Law School
October 16, 2010
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