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Abstract

Amounts and coverage of the public finance reflect the scale and depth of
government’s intervention into and determine its status and role in economic
and social life of a nation. As an important aspect of the public finance,
Government procurement in the legal sense is the product of the combination
of development of modern market economy and application of a theory for
public finance. In recent years, the government procurement system has
gradually been developed in China. In nature, government procurement
arrangement belongs to thg category of administrative contracts. Although
the promulgation of the government procurement law symbolizes the official
establishment of the system for government procurement business, there
exist two types of problem in its implementation: First, since the reform in
investment regulatory system is not completed, the public finance system falls
short of complete establishment, the broadness in the text of the application
coverage of the government procurement law contradicts with its narrowness
in practical application; Second, since the government procurement law
and the tendering and bidding law are not well coordinated, the illegal
activities such as bid-rigging in the government procurement contracts are
not subject to sound regulation. Before the government procurement law was
enacted, the situation for its enforcement is as follows: the problems in the
government procurement business were many and not solved yet, bid-rigging

had become an “implicit” business rule widely employed in practice.
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The causes for rigging activity in government procurement business are
diverse and complicated, including but not limited to: the rent-setting of the
tenderer; the rent-seeking and gambling of the bidder; the ineffectiveness
of the supervisory mechanism. From the perspective of the government
procurement law, bid-rigging covers two types of illegal agreement: one is
initiated either by the bidder or the tenderer, the other occurs in the different
phases of the tendering and bidding process. To tackle this problem, the best
solution is to apply the antitrust rules. The reasons are as follows: the soul of
market economy is competition; the purpose and function of the antitrust law
is to promote competition in itself, maintain the effectiveness of competition
mechanism and delimit the scale and coverage of governmental intervention.
The hardcore principle of tendering and bidding lie in competition, therefore,
the legal principles and concepts of the antitrust law shall resolve to regulate
the bid-rigging activities in government procurement contracting process.
Unfortunately, the concept of competition had not been developed for a
long time in China. Under the market economy system, subjecting market
competition to regulation of the antitrust law is a well-established common
rule for the implementation of macro-economic adjustment policies. This has
been expounded and convincingly explained not only by the leading theorists
in Marxism, but also the influential western economists. The practices in
foreign countries have provided the evidence in this regard. There are many
forms of anticompetitive activities in the tendering and bidding process
worthwhile consideration of the antitrust enforcement agencies. From
the perspective of antitrust law, the bid-rigging belongs to the category
of monopolistic agreement, namely, a cartel activity. To develop better
understanding of monopolistic agreement, it is important to bear in mind the
whole picture of the antitrust law consisting of three pillars: monopolistic
agreement, abusive use of market dominant position and concentration of
undertakings.

The regulatory system for bid-rigging activities in government

procurement is very much relating to its counterpart for government



investment system, therefore, it suffers the following shortcomings: a strong
inertia deriving from its historic background; unsound allocation of powers
and responsibilities; departmentalization of public powers; self-benefiting
of the power-holding departments; legitimization of department’s own
unlawful interests. Chinese government shall seize the good opportunity of
the enactment of the antitrust law and the definition of the new reform targets
by the 17th National Congress of Communist Party of China to deepen the
regulatory mechanism for national economic reform. Based upon the existing
working conditions of National Development and Reform Commission,
Ministry of Commerce and State Administration of Industry and Commerce,
the allocation of powers and responsibilities among these three authorities
shall be clearly delimited, the antitrust powers of other government
agencies shall be cut down, the reform for separation of administrative
and managerial functions shall be deepened, the relationship between the
antitrust enforcement authorities and other governmental agencies shall be
defined and the powers of the antitrust commission of the state council shall
be strengthened. When the time is right, the 3 existing antitrust enforcement
authorities shall be unified into one single independent and authoritative
entity by integrating the current dispersed resources. As far as the issue of
regulation on rigging activities in government procurement area is concerned,
the following factors shall be taken into consideration when the mechanism
reform in the upstream section of the system is conducted: strengthen
the powers of the Ministry of Finance, streamline its relationship with
National Development and Reform Commission, expand its powers for law
enforcement, cut down the powers of other sector-specific authorities, and
delimit respective powers and responsibilities as well.

It is very necessary for the antitrust law to authorize the enforcement
agencies with investigation powers and the powers to mandatory measures
to crack down the rigging activities in the government procurement.
Legal liabilities for bid-rigging activities in government procurement

can be categorized into three types for the tendering and bidding law, the
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government procurement law and the antitrust law, respectively. In the
aspect of administrative disciplines, the fines have become increasingly
employed and strengthened by foreign antitrust enforcement authorities.
The leniency for wrongdoers is a useful means for the following reasons: on
the one hand, the bid-rigging is a crime hidden in the black box, therefore,
it is difficult to be found out while evidence is difficult to be collected; on
the other hand, given the instability and potential infighting of bid-rigging
participants, the leniency will encourage the participants to disclose and
report their inside conspiracy to the enforcement agencies, therefore, the
wrongdoing activities can be cracked down more effectively. In the aspect
of civil liabilities, it should be borne in mind that monopolistic agreement
differs from general commercial contract. Damage to a third party which
is not either of the contractors is tortious in nature. Introduction of punitive
compensation liabilities into the civil liabilities category applicable for bid-
rigging in government procurement is beneficial to regulation on fiscal
funds, mobilization of incentives of the victims, and making the leniency
more effective to crack down the wrongdoings. Although the antitrust law is
developing in the direction of non-criminalization, criminal liabilities are still
consistent with the international norms. In China’s government procurement
law and tendering and bidding law, there have been guiding provisions on
reference for the criminal law.

In the government procurement law, there are two types of remedies
available: first, it is called administrative remedies, including administrative
appeal, administrative review and administrative litigation. The relevant
disputes occur between two types of parties: one is between antitrust
enforcement authorities and participants to the antitrust agreement; the
other is Between antitrust enforcement authorities and participants to the
other monopolistic activities in kind. As to the sanctions on the antitrust
agreements, the undertakings have no means to initiate administrative
appeal or administrative litigation, therefore, the government procurement

law shall be revised by adding relevant coordinating provisions so that



the scope of remedies available for the claimant can be expanded. What’s
more, given the fact that abusive administrative powers may be brought into
the scope of judicial review according to the concept of subjecting public
authority to private rights and the encouraging achievements in this regard as
well, such a scope may be expanded, so that the advantages of the concept of
subjecting public authority to private rights can be better explored. Therefore,
introduction of administrative litigation for public interest is one of long-
term mechanisms to tackle the problems of illegal bid-rigging in government
procurement area. Second, it is called civil remedies, including 3 types in
particular: (1) security deposit for the tendering and bidding of government
procurement contracts, consisting of both deposit for bidding and deposit for
contract performance; (2) delegation of the physical construction of a project
with government investment to outside companies; (3) civil litigation as

common remedies for both the tender and the bidder.
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