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Abstract

Both international and domestic cases related to trade dress
have been increasing these years. Enterprises in our country are
confused by the phenomenon that even similar trade dress would
violate others’ legal rights. Therefore, theoretical study in this
field is urgently needed to solve related problems. The court in
our country used to set the legal precedent that the integral
decoration and service style of a restaurant should be protected as
the right of trade dress. Besides, Trademark Law, Patent Law,
Copyright Law, Antitrust Law and other law of our country
have provided a certain degree of protection towards the right of
trade dress under the guidelines of different perspectives and
legislative intents. Furthermore, the expanding objects of
Intellectual Property l.aw gradually stimulate the developments
of the legal protection of IP rights, thus strengthening the legal
protection of trade dress. In addition, scholars in our country
have respectively discussed topics of legal protection concerning
copyright of practical art, design patent; unregistered
trademark, unique packaging of well-known commodity and
architecture decoration from different perspectives. Despite
above facts, we still lack systematic and complete in-depth study
of trade dress of overall commodity or service image including

art, packaging, design, mark and reputation. We also lack
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fundamental theoretical study of trade dress and construction and
implement of legal protection scheme of trade dress rights and
interests. Therefore, the study of protecting trade dress legal
system is of great value both theoretically and practically.

The translation of trade dress originated from the legal term
used in US judicial cases and legal publication. Though we don’t
have a unified or authoritative definition of trade dress in
different countries, trade dress usually refers to the overall
image of commodity or service consists of some certain
characteristics like shape figure, style, packaging, color and
related combinations. Trade dress has got more and more emphasis
of business operators in today’s market economy and daily life, thus
creating the urgent need of related legal protection. The diversified
functions of trade dress also stimulate the formation of legal protection
pattern by different law and regulations. But we should know not all
trade dress can be protected by laws. Only those trade dress satisfying
corresponding conditions can form legal rights and interests of trade
dress. We can learn the close relevance between IP rights and trade
dress rights and interests from the definition of Intellectual Property.
Also, we can learn trade dress rights and interests have the
characteristics of IP rights from international IP treaties and trade
dress rights and interests share some features with IP rights.
Besides, we can learn from the objects of IP rights that trade
dress rights and interests are within the category of IP rights. In
the meanwhile, trade dress rights and interests also possess some
characteristics of property rights which belong to invisible
property rights. Therefore, it is better for us to define the trade
dress rights and interests as the invisible property rights with

some characteristics of intellectual property rights.
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The trade dress rights and interests are generated not only by the
needs of objective reality in economic society but also the internal
needs of commerciality and they have solid philosophical, economic
and legal foundations. First of all, the construction and
perfection of any legal system should be matched with people’s
common sense. The reason why I think the generation of trade
dress rights and interests has solid social foundation is that the
public also think customers have rights of avoiding misleading
while business operators have rights of avoiding confusions. In
order to reduce illegal behaviors of some business operators and
protect sound market competition order, complete legal
adjustment and protection of trade dress rights and interests are
in urgent need. Secondly, at the very beginning of the generation
of each right, theoretical circles always try to prove the
rationality of the generation and existence of this right through
philosophical analysis. It is not only rational for trade dress
rights and interests to originate from the perspecti\;e of
philosophy, but also fair and justice as required in ethics.
Thirdly, although there are different economic theories such as
economic incentive theory or benefit compensation theory,
competition strengthening theory, information economics,
modern marketing and theory of cost-benefit, they share a
common opinion that trade dress rights and interests should be
protected legally from different perspectives, thus providing a
economic theory support for the construction and perfection of
legal system of trade dress protection. Last but not least,
business operators, customers and social public in the market
related to trade dress are diversified subjects of different

interests. Each party’s diversified interests are necessary to get
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legal protections. It is more than a simple trade-off and there are
no rigid rules for coordinating the conflicts of interests. When
the IP law system itself is the result of balancing the interests,
our government protects trade dress through law, thus obtaining
the confidence and input efforts of business operators to develop
products and expand markets and ultimately increasing the social
living standard and bringing benefits to the customers so that the
theory of interests balancing goes all the way through the legal
protection system of trade dress.

Not all trade dress can constitute the rights and interests of
trade dress. In essence, the study on how trade dress would fall
within the meaning of a legitimate legal right and be qualified for
legal protection is actually research about scope of the legal
system of trade dress and borderline of the rights and interests of
trade dress. Therefore, we should take into consideration both
the philosophy of justice and efficiency and the principle of
interest balancing. First of all, Trademark Law, Patent Law,
Copyright Law all provide fundamental protection toward some trade
dress which satisfies corresponding legal conditions while safeguarding
the IP rights. At this time, the formation conditions of trade dress
rights and interests are the same as those of exclusive right to use a
registered trademark, design patent and copyright. Secondly, the
legal protection provided by Anti Unfair Competition Law toward the
trade dress is quite different from that by traditional IP law,
therefore, the formation conditions also differ. Up till now, the
formation conditions of trade dress to get legal protection by
China’s Anti Unfair Competition Law are being well-known,
being unique and being confusing while the formation conditions of

trade dress to get legal protection are distinctiveness,. non-
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functionality and being usable in U. S. A. Considering the differences
of legal systems, legislative modes and economic, social and legal
developments which influence the construction of the legal system in
different countries, the formation conditions of trade dress rights and
interests to get legal protection by Anti Unfair Competition Law in
China should be being well-known, distinctiveness and non-
functionality based on the summary of both mature and
developed experience in other countries and China’s specific
circumstances and accumulated practice experience.

The usage of trade dress rights and interests is the most
important method to realize the value of trade dress. The
property characteristic of trade dress which has value in exchange
and value in use can be genuinely reflected through utilization.
The utilization system of trade dress rights and interests consists
of utilization guidelines and limitation of utilization under the
guidance of principle of benefit balancing. Rights and interests of
trade dress mainly contain property rights, and the core of the
execution of rights and interests of trade dress is right of use.
The owner of trade dress can specifically execute the rights he
enjoys through the ways of making transfer, making investment,
setting pledge and permitting use. Meanwhile, in order to
balance the benefits among the owner of trade dress, the country
and the society, the execution of trade dress rights and interests
limited. The execution of trade dress rights and interests can no
longer eliminate or restrict competitions. Also, the legal rights
of related parties cannot be damaged either.

The protection of trade dress rights and interests is a very
important component of trade dress legal system. Since the

theoretical circles and practice circles have conducted extensive
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and in-depth studies of tort behaviors in the fields of trademark,
patent and copyright, the legal protection of trade dress by Anti
Unfair Competition Law is more worthy of being studied
following the principle of benefit balancing. The characters of
famous, distinctive and none-functional of trade dress are the
substantial foundations for the holder of trade dress rights and
interests to be protected by Anti Unfair Competition Law. And the
conditions of damages resulting from infringement are the basis for the
holder of trade dress rights and interests to win the litigation.
Together they further define the parameter of trade dress rights and
interests from a negative perspective. Therefore, it is crucial to
define and determine the conditions of damages from
infringement for the purpose of protecting trade dress rights and
interests under Anti Unfair Competition Law. Confusion
standard is the basis of determining the conditions of damages
from infringement, however, the definition of confusion has been
consistently developing and revolving. At first, the confusion
comes from the place of production and the complex relationships
involved when the consumers purchase the products. Later the
confusions expanded to other fields, including the confusions
with respect to pre-sale, the confusions with respect to after-sale
and the confusions with respect to third parties. Therefore the
likelihood of confusion is an appropriate test for determining the
conditions of damages from infringement in applying trade dress
rights and interests. The likelihood of confusion includes two
layers of concepts, one is the confusion and the other is the
possibility of confusion. The possibility of confusion applies to
two scenarios, one is existed of association of ideas, and the

other is existed dilutions. However, whether include the
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concepts of likelihood of association of ideas and likelihood
dilutions into the parameter of likelihood of confusion still
requires further study. In the meanwhile, there are several
exceptions in protecting trade dress rights and interests by law as
well.

With the increase of value of trade dress, the original status
of the trade dress rights and interests have been broken, a new
system for defining rights and interests has to be in place,
therefore China is required to employ a system to determine and
protect trade dress rights and interests. Currently, there are
mainly three types of legal systems for protecting trade dress
rights and interests around the world, one is centered on
Trademark Law, another is centered on Anti Unfair Competition
L.aw, and the last is centered on Specialized Trade Dress Law.
Since the Patent Law and Copyright Law in China are limited in
protecting trade dress rights and interests, the Trademark Law
and Anti Unfair Competition Law of China have became the core
laws in protecting trade dress rights and interests. After a
substantial and extensive study and comparison of Trademark
Law and Anti Unfair Competition Law of China, we have
concluded that we should construct a complementary and parallel
legal system model that are centered on Trademark Law and Anti
Unfair Competition Law in protecting trade dress rights and
interests in China. The typical cases from judicial practice also
prove the feasibility of such system in China.

The establishment of trade dress law system shall promote
the amendments and modifications of relevant laws, meanwhile,
the implementation of trade dress legal system will also face

several obstacles as well. First, in amending the Trademark Law
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and Anti Unfair Competition L.aw of China, several provisions
and clauses shall be amended in light of protecting trade dress
rights and interests. The Trademark Law shall be amended to
expand the scope of the application of trademark, further specify
the conditions in trademark application, strength the protection
of unregistered trademark, change the statutory damage of civil
liability. In amending the Anti Unfair Competition Law, Clause
Five shall be amended as,

“QOperators shall not adopt any of the following unfair means
to carry on transactions in the market and cause damage to
competitors:

(1) using, without authorization, the famous, distinctive
and non-functional names, trademark, packaging, decoration,
sign and image, as part of commercial signs or images, that
cause confusion or the likelihood of confusion with the goods,
operation or services of others;

(2) using, without authorization, the famous enterprise
names, abbreviation of names, trade name or personal names of
others on their own goods, that cause confusion or the likelihood
of confusion with the goods, operation or services of others.

The following activities shall not deemed as unfair competition
activities,

(1) The commercial signs and images used are the common
names, signs and images of products and services;

(2) Bona fide use of own name;

(3) Bona fide use of other’s commercial signs and images
before the public became accustomed to them;

(4) The none-commercial fair use of famous commercial

signs and trade dress;
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