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Abstract

The author carried out the dissertation in this thesis along the approach
selection, suitable subjects, and the subject type summarization, the bound-
aries of subject acts, the conflicts and coordination of subject benefits con-
cerning subject research.

It is a basic rule in times of positive law that subjects and the legal is-
sues of their structure are propositions closely connected with the evolution
of the law only if law is the should-be rule and the society runs within the le-
gal framework. The issues on which entities should be covered in the legal
subjects and how to define these entities from the legal aspects should be at-
tributed to the concept consideration concerning the subjects. At the same
time, when we discuss the acts of the subjects from the perspective of posi-
tive law, we can not take a conception as a judging standard for granted but
take a scientific judging standard; if the legislative thinking covers all factors
influenced and selected under a reasonable and open basis, the system on
subject will be a comparatively reasonable one.

Civil law indeed reflects the normal request of market-oriented econo-
my, but this reflection only originates from the coincidence between civil law
and market-oriented economy objectively when reflecting human nature. In
another word, civil law can reflect the normal conditions of market-oriented
economy, but it is not the only explaining purpose itself, and the rooting
purpose of civil law is that the human nature liberation under state system.
Different from civil law, economic law initiates its subject research with val-
ue pre-establishment for the reason that it selects market failure as the
breakthrough point. In another word, market failure is the practical basis
for the outcome of economic law, which only reflects the social economic
phenomena from the objective perspective, while the deep-rooted real reason

lies in human nature. Human nature is a natural psychological tendency
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formed from human living and developing. There’s markedly difference be-
tween the human nature concept in economic law and civil law. Civil law
starts its discussion from economic man hypothesis; while economic law is a
kind of rational regression “from contract to identity”. The construction of
economic law subjects should be based on the identity, which is not a histor-
ical retreat, but an answer to economic law as the outcome of institutional e-
volution. This point request economic law putting its search for human na-
ture under the society, only by this., the subject identity required by eco-
nomic law could be reveled. From human nature perspective, economic law
should overcome or correct the deficiencies in civil law human nature concep-
tion, and should establish the conception of “social man” (which is not a
made or imposed conception under the basis of sociological and economical

1

reasoning). There are some specific reasons for this. First, “social man”
conception coincides the value conception of economic law and current specif-
i¢ institutions ; second, without deep research from the knot of human na-
ture, institutional design surrounding overcoming market failure is only an
afterward regulation, which is hard to achieve real effects. Economic law
subjects and other legal branches subjects markedly differ from their special-
ty, which reveals the identity requirement of economic law subjects. Of
course, specialty requires type summarization on economic law subjects.
This article summarizes the subject type in actual life as four economic law
subjects with corresponding rights (powers). i. e. , consumer with consu-
ming rights, operator with economic freedom, government with state impos-
ing power, and the social organization with economic social autonomy.

The analysis route via human nature provides theoretical basis to mark
off economic law subjects via the standard of rights (powers). The economic
law human nature value pre-establishment provides theoretical premise for
introducing behavior legal economics analyzing tools. Moreover, the research
on economic law subjects should introduce philosophical thought, i.e. , tak-
ing the philosophical thought on subjects category as the main stream, for

that the research on economic law subjects institution is to establish a ration-

- al value, human nature conception , not to establish simple behavior regula-
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tion. The historical process for subject theoretical evolution from entity sub-
jects in ancient Greece, to the perception subjects in modern times, to cur-
rent life subjects reveals that the philosophy turns from ontology to episte-
mology, to humanism. The logic of this process lies that theory begins from
the discussion on exterior thingss processes by the brain, and eventually
turns to human itself, which gradually reveals the humanism in philosophy
and the content of its value, meaning, and foundation concerning human liv-
ing. The civil law theory classifies the living methods of different subjects as
natural man, corporation and other organizations, and carries out some re-
search and reasoning in the fields of abstraction. The abstraction process
greatly extends the founding and applying fields for institutions. Anyway,
there’s few breakthrough in the abstraction and establishment on subject in-
stitution for economic law as an independent legal department, which almost
becomes the bottleneck to prevent economic legal theoretical breakthrough.
Therefore, as far as economic law subjects concerned, it is necessary to fol-
low the perceptive route of “from specialty to abstraction then back to spe-
cialty”, that is to say, we make some abstract try under the basis of analy-
zing current specific existing forms for subjects, while the abstraction
process should combine the thinking from philosophy on subjects and the na-
ture of subjects, and the initiating state of economic law subjects is to be
deeply analyzed from human nature perspective, then the legal relationship
is borrowed to review economic law subjects from rights (powers) perspec-
tive. Of courses, in this process, we shall involve the behavior analysis for e-
conomic law subjects and the conflicts and coordination of the economic law
subject interests.

In a word, economic law is the open revelation of human nature, which
is the outcome of the first liberation for humane nature; while economic law
is the inner perfection for human nature, which from some point of view is
the outcome of the second liberation for human nature.

This thesis consists of five parts, whose basic approach is that “philo-
sophical thinking, the value pre-establishment on humane nature, the sum-

marization of subjects, the behavior mode of subjects, the conflicts of sub-

O © © ©l|Abstract @

<<

w



<<

E-N

®" Study on the Subject of
@&  Economic Law

ject interests and their resolution”. The whole thesis goes as follows.

Part [ is concerning the route selection on economic law subject re-
search. It mainly involves the premise issues on economic law subject (the
keynote of economic law subject, the disciplinary position ,the logical start-
ing point to initiate economic law subject research, the skeleton for economic
subject research) , the historical differentiation and institutional evolution for
economic law subject, and the boundary and breakthrough for economic law
subject research.

Civil law subjects’ excessive attention on their own freedom arouses the
inner performance on “moral position” and the outer requirement for social
nature, which is a double effects and process from subjective and objective
perspective and which also coincides with the part economic law plays from
logical perspective. Only by transferring the role of human from “economic
man” to “social man”, and by adjusting the role at a suitable time, can the
subject suit the evolution of social institutions in a better way. At the same
time, with the overloading of the capacity of freedom from the society, the
interior part of freedom will surely push a need that the personality basis un-
der the push of contract will go for ethics which surely means the recursion
of humanity. While in modern society which putting more emphasis on hu-
manism, from some point of view, the turning from contract to identity is
reasonable. Undoubtedly, the economic law as the product of institutional e-
volution meets the need. It is necessary and capable for economic law to
make effective response on institutional evolution and the lack of other legal
departments. The subject of economic law under this background will neces-
sarily change. It is to be determined in this process first that the logical
starting point for economic law research is freedom, for the reason that eco-
nomic law’s prosperity comes out of market-oriented economy, which makes
it reasonable to discuss the subject of economic law within the sketch of mar-
ket-oriented economy, while the reasonable core of market-oriented economy
is freedom. In addition, economic law comes and develops under the con-
cepts of humanism, which determines that economic law subject research has

to start logically from freedom. The following thinking approach is to be fol-

© © © ©lAbstract ©



