nal
ial Arbitration

EENHE A0

( Z&3ThR )

TR, AL

E IR FEHKF MR

University of International Business and Economics Press



S ERECERET W IIEIREN KB

El PR & R seom)

International Commercial Arbitration

RE FITEH% Z2RE

it A1 B T 5 R H AL
i - dbs



EHBENSE (CIP) ¥R

EREEMR /0 TR, POBRE. —JLR.
XtSMEGE R S KA AL, 2010

T S BERE Rll SUE TR MR A

ISBN 978-7-81134-912-2

I. OE- 0. QF---@ZF- M. OERFEH
-XOEH - BEER -8 N. ODY97.4

B R A B 548 CIP S (2010) 58211225 5

© 2010 £ I EFASKFHEALHRET
RAURE BEDASE

E PR EME (XXH)

International Commercial Arbitration

IR FLE RE
WIERE: £ F AT

A& HE KRF N MR
IEFEHHHXEF R 105 MRS . 100029
BEMGERTE : 010 —64492338  RATHREHIE: 010 -64492342
P4k http.//www. uibep. com E-mail; uibep@ 126. com

JEmAT USRI A FREEARIEE R BEIR BT R
MRSt 185mm x230mm 18 EAFK 362 T
2010 4E 10 A4S 1 AR 2010 4F 10 A58 1 KEDR

ISBN 978-7-81134-912-2
EP%: 0001 -5000 4  sEH: 27.0050



i

L[]

Efr AR R E A H S UER T WEEREZ —, UHASHBAAERS. &
AP fREYE. T E AR BIE R W AA LRERS S, —HURRERR
b A HFUNEE T ELRF SRS R, E b i/ B A0 A 2075 3R,
TR R A AR R AR T RE S AR TR R AU D, XA ER M
R EMER, EEREES LRBETIRCR T BANRERFEIAR, XRERET
REHLASRSORIEAT. Hlt, ERREEMRMNEITLEURENEINEETHR, %
WEA REAE S 532 FERE SR AN T4 PR RS 0 2 42 [ For R SRR A AR 36 S 45 P B o8 1) A,
R B 3 95 TR 5 AT A AT TR AR

(ERRR PR (G0 RABFESRBINEREIIAA TR S KIEEIGEH
o EZEERER . EMESFEMKSROERM L, AEMRAT RN E, P
ARG TR, NEREETRTOERREET TR, XEHMIHEIHTE, K
HEFEERREEPRE . ERRIE AR, R RS, RN, 4
BREFF. MPRRIEHRER. FRERIARB RN, ERPRRRNANSHITE,
BRI TEFEE RN EEERELRAE, MBI TESHE. RBREN. ERRY.
HEIEL, M. ®A. REHERT ERFREEMREEFENEIENE. AEHTE
HRELEROMLEE, AMUREISIR ERER, FRASETESHE, HEITHER. &
W BREROIMEIL —. Ak, FEMAREHEEEXESMUREE B F
frERR, RBREREFNTEM T ELHE, MBI TAZHA. E5HhE. K&
%k, FRMEGLGULEERE, EBETEEERIZH. ATHE¥N, ZHER
—EEQAAEUSGEM THRER, HRMAT —BEAKEREIRN A, UHEBIEE.
MERAMAERE, ABEATLUMEAREEREYE. BRRE . HiRdWERSLIE
HREN, BATRUDRERYLR. 4 (30 Wpfrh NBEESE, SFNH S KHERXARR
HERXS%.

Y 1~5 BHELBARRE, F 6~ 10 FHEREATRE, VA TREER
FYRIER. A BRMNIMBFHE KXY 211 TRE=H (EFERERTESRE R
B3, WES 73400036) M7 R —. MEEHRFIENSNETFH 5 KE BRI B
B EXERS OB .



Contents

Chapter 1  INtroduction ==+ - --- osrerererrmieimi e ettt €))
1 International commercial arbitration in Drief---«++--ssseererrrremsrrenrersssrersssssansionnsecrssranees [¢))
1.1 The definition of international commercial arbitration «+--+«+++scsesesreseseerencsunas ¢y

1.2 The characteristics of international commercial arbitration «--:-«--ss-eeveeeceneee )

1.3 Ahistorical review of international commercial arbitration «---«++-scsseueereene 3

2 Merits and demerits of international commercial arbitration -« -«esssreeesserscscscrnnencae %)
2.1 Merits of international commercial Arbitration «---------sssseersersrsmressrnreseerecreesses (6)

2.2 Demerits of international commercial arbitration -------+erssesssssseeenns P, )

3 Foundations of international commercial arbitration -s--+-=+--++esssrereerrsrssessarssssisacsranss )
3.1 The agreement to arbitrate ............................................................................... (9)

3.2  The ChOiCe Of ATDILTALOrS «+++++sesr-serrsrerrersressarasssnrsasmessunersssmsssessssinsssrsssnesossases - (10)
3.3 The award of the arbitral tribunal -++++«-+s+srersrnrsrarsssrsssnsiesssnnssiissassinssinssiosasiens (10)
34 'I‘he enforcement of the AWAT rrrrrrrrrrrerrerrinniiiiieiiiiiiiciiiisiticiiintissssensan. (1 1)

4 The kinds of international arbitration ...................................................................... ( 1 1)
4.1 Institutional arbitration ............................... ferestrreerettrereertararrtstttasasisansrarronannoes (1 1)

4_2 Ad hoc arbitratlon .................... T T R TP P PP PP PP P PP esesesesuotisaes (12)

4' 3 Institutional and ad hoc arbln'atlon contrasted ..................................... SORTTITIRE ( 12)

5 Sources Ofintemational commercial arbitration............................., ....................... (13)
5.1 Introduction................................. ................................................................... (13)

52 Intemational tl-eaties and Conventions ............................................................ (1 4)

5 3 National laWS ................................................................................................ (20)
Explanatory Notes s+oeerserrsesccsrnancana L L R T O R TP P TIPS VIV ITPRTTRPR ( 24)
ExerciseS"""""""""""'"""""""""""""""""""”’"""""':,"'f ....................................... (28)
Chapter 2 An Overview of Leading International Arbitration Institutions::-----:--- 29)
1 TNLrOdUCLION «+rereeeerereuetitmtiiiiriinianuiniitetntatartetitateterseetttnsastessertetosnsnsssrerntasassorsonrs (29)
1.1 The attraction of institutional arbitration :«-=++=->+-- T (29)



1_2 The pomts of attention .................................................................................. (30)

2 The leading intemational arbitration institutions .................................................... (3 1)
2_1 ]nu-oduction............................................. ........................................................ (31)

2.2 International Chamber of commerce’s International Court of
Arbitration (ICC) ++r-sessereersessrssranentintiii ittt [€2))
2.3 London Court of International Arbitration -+« --------+sssscescessreresarerersrrsesrerareeran (33)
2.4 The American Arbitration Association ........................ D T TY TE Ty eeessetnernene (33)
2.5 The Arbitral Centre of the World Intellectual Property Organization:«++---- 34
2.6 The Arbitration Institute of the Stockholm Chamber of Commerce: -+ (35)
2.7 Singapore International ATbitration Centre: -+ +ssessesssssesssssesssressssrsscsenses (35)
2.8 Hong Kong International Arbltratlon Centre LT T T T T (3 5)
2.9 International Center for Settlement of Investment Disputes «+-+«:s«-eeeresereeses (36)
2.10 China International Economic and Trade Arbitration Commission -+ (36)
Explanatory INOLES oreovmreseritinittniniiiaiiitiiiiiiiiiriiatnasesietesirasticenssentaersonarenasssnstessossasesnssrnns (3 8)
EXEICISES+++w++r+rosreersrarersrsrnessscseessesnnsnes P eetresenenetrettereeeetrateeeeettbenteratranarnsnnrenernsssnnn (41)
Chapter 3 The Arbitration Agreement ...................................................... TTITTTTIRT YT TIT (43)
[Case Analysis] - -s-sssersemsssmsssssnassssssusanensins etsreare e b e oot sp e neres (44)
1 INtrOQUCHION <=+ s+rersererarerrasesarmrssensiressssecsmressenssanecansbnenenns raesesereesestsrenensenransnnnn (49)
1.1 The legal deﬁnition ....................................................................................... (49)
1.2 The categories of arbitration agreement -+ -+« s -«sssssessesesssseasssuens ereseeereainnes (49)
2 The classifications of an international arbitration agreement :-+++==-+ssssesresssisasne 50)
2.1 The Submission agreement ............................................................................ (50)
2.2 The arbitration clause ..................................................................................... (51)
3 The basic elements ofan arbitration agreement ...................................................... (53)
3.1 INtroduCtion::-==:++++sseersseseesmserertvreneonrosinersananns heseesatesne sttt s (53)
32 The intention to arbitrate - +-+-+sessressessossens ettt ettt s s e s asaasans (53)
3.3 Ad hoc or institutional arbitration «=====+=sessesseererrmermriii e (53)
3 .4 Place Of arbitration ............................................. eraseitetieenteteesnnaransennassasussotnon (54)
3.5 The NUMbET Of ArDItratOrg - =+-+ - ==---rsessssesrasscserersaracsrorsrressssesrsnreresasssssassnessarans (54)
3.6 Governing law of the arbittation »«+:-sssssessssessststrorsesnesstasiststirensinnassisnnnnnss 54)
3.7  Default Clanges s+ sssseersreressressssrnmrninretnientiniianiisisisiiniiiiiiiiisiini, nnererraiense (55)
3 8 Othel‘ procedural TNALLEIS ot teersenesrssssrentcrnioansttsarsinsarttsectsssssatsecrscsenisoatosnasonsasas (5 5)

e 4 e



4 The Valldity of an arbltratlon agreement ................................................................. (5’ 6)

4.1  TIATOQUCHION-+++++re rrerrerrmererrerreerteriiiiiisitesissssssssassnsnenssesssrnrnsrestasesarsssnresenesnnesens (56)
4.2 Formal validity-« -+ esesrsrssersrsrssninssitsnic e e s 57)

43 A defined ]egal relationship ........................................................................... (59)
4.4 The element of arbitrability -+ -+ s resresssesssscsssiunsmnienerrusecessenssseisessesssssanes (60)

5 The separability of the international arbitration agreement:«--------s-seseeversseenninnene (66)
5.1  TOPOAUCHON -+ --+++rereerserrrrrrrmrarssssvursnsrerssrnrertensecssssseessemsossssaccanssrsssssssnssnssses (66)

5.2 The history and legal nature of the doctrine of separability «-«-sseseeveeeescenses 67)

5.3 The legal significance of the separability doctrine-+-- sresssssttiin s (69)

6 The legal consequences of the arbitration agreement «+-s-weeesseersssssorsssssenssisens (70)
6.1 INtroQUCLIOn -« = srrerrrrersstrsncnmritetiiiieiieintriirtietaticattitentoniosectsssntsnerrsestsiasersresee (70)

6.2 Positive effects of the arbitration agreement: -« s-ssssessrsssmssrisserresissninass (70)

6.3 Negaﬁve effects of the arbitration agreemcnt ................................................ (72)
Explanatory INOLES worrrrmreerenroererrirtirnertiittiitarntriansctiatiacrtotetenstiueatatsosionesccstansarenninees (73)
Exercises ...................................................................................................................... (76)
Chapter 4 Applicable Laws in International Commercial Arbitration::::-+-:-e-eceee 79
[Case Analysis] ............................................................................................................ (80)
1 IntroduCtion ........................................................................................................... (83)
1.1 The cause of applicable laws in international commercial arbitration -+ (83)

12 The complexities Of applicable laws .............................................................. (84)

2 The application Of the doctrine Of lex arbitri .......................................................... (84)
2 . 1 Introduction ................................................................................................... (8 4)

2.2 The doctrine of 1ex arbitrise«sseerereseerscercstamnietiiiiiiiiiiiiiiiiesiie. (85)

3 The law applicable to the Substantive issues ........................................................... (88)
3 . 1 Introduction ............................................................................................. besese (8 8)

32 The autonomy Of the parties .......................................................................... (88)

4 The law goveming the arbitration agreement ......................................................... (90)
41 Introduction ................................................................................................... (90)

4.2 Alternatives of law governing arbitration agreement:«---«-s=sssssesscsesssencs 1)

5 The conflict Of laWS 1N arbifration »=secesoseererererrorcsirmrmiiiiiiiiieriiiieeiinsnsiaietittiaratasianees (92)
5.1  TNtrodUCtion: - sessreeeerermesernrmssttsrnertsionsmtiiiatteioniiitittiitaitiieseistitiisttiisintiiisssinee (92)

5.2 The ChOiCC Of the conﬂict of laws ................................................................. (92)



Explanatory INOLES *+oveerrrormererammrntiotuaetiotirectsnctttsncseriearerioniesrootssaracscaes S (94)

X ETCISES:w++++++++++4srrerssassessararsnsasassasassuntanuunsunsrnauuearasarrt atsre e trantasssastarsansaesantanssstsessseeens (96)
Chapter 5 The Arbitral Tribunal - weeeseresisiisrinsinecnnns seeeraegirbeineneis prrerer s (99)
¢ [CASE ANALYSIS] -:we+eererrsrerssrattsessinta ittt ittt s (100)
1 The establishment of an arbitral fribual -+««+-+-eessesessesesrerisresmsrrsersesseseneroneaseens (102)
1.1 INtrOQUCHION: -+ -+ +rrrerasmrrerserreerseriraraansanteasasaessesseetaasnsteesasiasraesssesansssssnssananns (102)

1.2 Commencement Of an ArbItration -+ -r--rseseereseseeressenrsrererseresasessesensesessessans (103)

1.3  Establishing an arbitral tribunals s -sseseesssssssssrsssssnsinnsssnsinsissssissssssenins (104)

2 Arbitrators in international commercial arbitration ««i:esssseesrsnssezesanes s (105)
21 Appointment Of arbitrators ............................................... pesesassessasrietsiiinanens (10 5)

2.2 Qualities required of arbitrators in international conimercial arbitration--- (108)

23 - Impartlallty and indcpendence Of'arbitrators ........... eeseansaness eses LR TTTT TP PP (1 10)

2.4 Challenge and replacement Ofarbitrators F T (116)

3 Powers and duties Of an arbltra]. trlbunal ............................................................... (119)
3‘1 Introduction .................................................................................................. (1 1 9)

32 Powers Of arbltrators ............................................................ besesseurenncens teseces (120)

33 - Duties ofarbitrators B TP D T T P L T O T PP P Ty PP R P PY TP PP (122)

4 Jurisdiction of an arbitral tribunal and challenges thereto---------- sresnessnsstenesesanees (126)
41 Introduction“"'""""“""""”'"""‘“""'“'"""'”""""""""'""""" ..... Sesiastirincenee (126)

4.2 Challenges tOJunSdlctlon""" ....................................... (126)

43 Respondent’s Choices for Challenge ..................................... ‘emeessestiecantiasanienns (1 29)

4.4 The arbltral tribunal’s responses to challenges ............................................ (129)
EXPIanatory NOLES -+« +reersesssstesesssssassssasmiastst s b (13D
Exercises .................................................................................................................... (134)
Chapter 6 The Arbitral Proceedings ......................................... rereestasssaiossnesitniasieanens (137)
[Case Analysis] ............................................................ s¥racessessseencsncasonnonrens sereccessasuiene (138)

1 IITOQAUGHIO ++rrsesrsrssessnsessmrnssessssasensssessasasrsssetssees st th st bbb aen (140)
1.1 The arbltral proceedings in general ....................... Hebassesseseestssconstnsrcasiontsonnes (140)

1.2 Adversarial or inquisitorial B ettt st bt st e s s s e (141)

1.3 The COIltI'Ol over arbitral proceedings ....................... rensresisaeseanesie tesessinnnanine (1 42)

1.4 Party autonomy in arbitral proceedings -« S OTPROPION (143)



1.5 Written submissions in arbitral proceedings -+ - sssviseseesserecssesersenenes (145)

Place Of arbitration = e s=s=-sseesaersrrrterrmrensrrrnrentiesiointeres i sssssssessessnssssnsvsraessensosses (146)
2.1 Introduction ................................................................................................. ( 1 46)
2.2 The legal environment of the place of arbitration «--«-«+sesesserrerseneacnsiennnn (147)
2.3 The principle of lex arbitri =+ -seeeerersersersersensessmssesssstsnssssnssssss s essassasnas (148)
2.4 Enforceability of arbitral awards -« -+ ---rerseeseseeseersesstssssssassaneasssssssscsennes (148)
2.5 Change of the seat Of arbitration s ssseeressersiitiisinniiiiiiiieiiirecnraronieaeees. (148)
Evidence in arbitral proceedings -+ -+ s+ esiessrserssissssssississasomsascssessnessenssrsssssnnens (149)
3.1  INtroduCHion: - «tsssetssrrsrrmrrrrsrrersritritsctsrsrnsnsssscrnsasnerierrnsisnetssistaseessinesossserseses ( 1 49)
3.2 Evidences in civil and common law jurisdictions+«+«esesesseeseersrmrsniecninienne (149)
3 3 AdnllSSlblllty Of evidences .......................................................................... (1 50)
3 .4 Burden ofproof ........................................................................................... (1 5 1)
3.5 Documents PIOQUOLION *++esesesasessmsetusmsitinin ittt s (151)
36 WitneSS testimony......................................., ............................................... (153)
3.7 Expert evidence ........................................................................................... (1 54)
3.8 Inspection Of the Subject'matter .................................................................. (1 56)
Arbltral hearings ...................... D T T L T P P P PP P PP P P P (1 57)
4.1 Introduction.................- ................................................................................ (157)
4.2 Arrangement Ofarbitral hearings........................................................, ........ (158)
4.3 Hearing procedures ..................................................................................... (159)
4.4 Examination Of wimesses ............................................................................ (1 60)
4.5 Ex parte hearings ......................................................................................... (161)
POSt-hearing Proceedings «««+++:=+s«s+seststseesstsestacstssatorststststnarsesstsssssesssssisssuossssurea (162)
5.1 i nge LT in s ) | R T L e T (1 62)
5.2 INEW EVIAEIICE:++:++r+sr-sssrararaesassasrsarerstsersasssesetsessssarsersesssssssssnsrensesessrosssaneess (162)
53 POSt'hearing briefs ...................................................................................... (1 62)
ATDILrAtion COSLS ++++++ssrerssssrrrarerrrtreasmeresastrsssssrrrissostrsasaatessssrasessstsassassosssssnses (163)
6.1  IDLrOQAUCHION:+++++++rvr+reersrssmrnrertamatrrateaattrrtaat st ae st s et e e st s st et eeatea st e ame e e s (163)
6.2 Payment Of COSES -+++e-s+esseereressessssrssmssintrisssts sttt sttt (163)
6.3 COSES SECULILy +++=wrserssestassssrnsstssuses sttt sttt s (164)
EXPIANatory NOLEs ++s+++++essestssesssssessressasessttete sttt st s e (165)
X EICISES v eeerrerrrrrssrrrnresssrsstesstsrtestaent saat st e et e ettt e e et sat et r et st e et ot et e et a s (166)



Chapter 7 Interim Measures in International Commercial Arbitration -+ (169)

[Case ANalysis]« +-+++=rrrrrerrareresesimrieiiti et (170)
1 TNEFOQUCTHION -+ cscvrreroreensnrrernursesienssesnrmeusssessssoseesasnnsnsnsssssssssansessenssnsesenanssessansnsvane (173)
1.1  Interim measures defifed - - -sereertssrerrerreeserermrsnarrrssnesaessessersessesssessesserannns (173)
1.2 The usefulness of INterim MEASUTES -+« ++ssersrersererssrssarersrseressons eereeeenenes (174)
1.3 The practical importance of interim. MEaSures -+ -+-+s---essserersrsrassrrrrennes (175)
2 Different types of interim INICASUTES **** s srteersetetrtoecatssusrsnssseranssstssstsnransrarsensansarsanes (176)
2.1 Interim measures for the prevention of irreparable harm «+»+++seseseesemeceiiinene (176)
2.2 Interim measures for the preservation of evidence «+-=-+-+++ssseesesssensniveninine (177)
2.3 Interim measures for facilitating the production of evidence:+++++++-sssseesee (178)
2.4 Interim measures for facilitating the enforcement of the award -+« (178)
3 Arbitrators’ authority to order interim measures: - -+ ssssesmessssessissesssuenneceene ] (179)
3.1 INtTOQUCLION: -+--#+«++++rrrersreranimrmmtenrerinnnssrarirmuiessensiietorsirenserennssirmessestesnnnssersennes ( 1 79)
3.2 Interim measures in international arbitration conventions -«++«+«-=:s«:sessecreees (179)
3.3 Interim measures provided for in national Jaws--+++sssessesersssesnsestriiuciinennes (179)
3.4 Interim measures provided for by institutional arbitration rules ««:«+-+--+-=-- (180)
3.5 The practical difficulties of providing interim measures:-«--+««-sesersersscseenens (182)

4 Interim measures ordered by national courts in aid of international
Commercial arbitl'ation ......................................................................................... (1 83)
4_ 1 Introduction ................................................................................................. ( 1 83)
4.2 The New York Convention .......................................................................... ( 1 83)
43 Applicable national 1aWS ............................................................................. (184)
5 Enforcement of interim measures in international commercial arbitration:---+----- (185)
5 . 1 Introduction ................................................................................................. ( 1 85)
52 Intemational SOUICES 7+ rtoveerssetseareototstotntennitotisscrosesssnionisentorsesesssesncaantosssnes (l 86)
53 Judicial enforcement Of interim INEASULES *cevereemsoreeestonscitsteceisnirscsccnoniacses (187)
EXPIANatory NOtEs «+-+-«+eeersssstsseseststssta sttt sttt st (188)
X EICISEE+++++errresssrsrsrassrsrrsstentrantustanaantese sontesreantetestares s sstaaesnareasassansesasantsasassrenssnnsnsse (189)
Chapter 8 The Arbitration Award - -serereserssesresssssinnnsssrississensss e s (191)
[Case ANalysis] -+ +swserssessearsssaressnersscssssnaesasinisnases ttteeesatnesesisnrressnbrren s s ressssnnyEers (192)
1 TOTOGUCHOM *++reoverresamrrrasasrrererssrnrensssttanmnssteossinnesssstnraerssesstassseersosssssanssnsbaanenseanses (194)
1.1 Arbitration award defined « «r+-- -ser-serssraersrsssriastseseesaresseesserssnssenssrsesseennas (194)



1.2 The importance of arbitration awards -+ everesuerersetenouncerntonattanniesananrenrnne (196)

1.3 FiNal aWATrdS: ++:t++rereeeresrreseareerattmemnntorseeriieresemarsusssssosseesesusssenssssssassessnnnannnnns (198)
1.4 Partial and interim awards -«--:-c=-stes-sereemeeiiniieiiiiiiiiiniisietiiteiseeeisrinistssaa (1 99)
1.5 Default awards «t-«:-ccsocerresresementiiiiiiiiimiiiiiieiimieicteesticsasrsssossaees (200)
1.6 Consent awards --+««++-=-esseeeees PR U (201)
2 Elements of an valid arbitration awards ««<::««ss+s-srrreerirmesermccttanisriieniainiiniicinacerennsne (201)
2.1 Form Of the @ward s ++«ss+sesessverrrarermnenrrnismniitniiienniererisiisreesonsiosisiosonsaissnsens (202)
2.2 Language of the award -+ «+++ssseessesssssesssensmrritsnsinnsinsssssssssne - (203)
2.3 Contents of the award::-:--=+ssseeereemresrnenses S TP P T PTP (203)
2.4 AWATA TEASOIIS -+ ++++serrererrrresamtrrassatesssonssssesanressssatsssassasssesnssssenenasssnnnassansnes 204)
2.5 Time-limits for award to be made:--++++-++=sseserrersrenresnsrsrunrintinisenninseenencne (205)
2.6 Notification Of aWards: ---«+++s-sssresassressararsersasssssntisssnsssrsssesesssnaessesansssosnsens (206)
2.7 Registration of awards-+ .................................. (207)
2.8 The principle of res Judicata - -« -s+esrseeresrseerraronsinisttints et 207)
3 The process of arriving at awards:«---+=«s-=wseseseeseases e s (208)
" 31 Introduction: -+ SO s (208)
3.2 The usual process of making an award -+ IO R RSN (208)
3.3 Majority Votmg ........................ (209)
3.4 The bargaining process in award-making « -+ eeesererscerierssusmonnenscnesenes (210)
4 Remedies offered in aWards ««---«+«s--=sseressrrreresrererasinmrsismsisinsssiisissneesiientssnnnissonee (211)
4.1 Monetary COMPENSAtion OF dAMAGES -+ ++-++w++esserssrsverssasiiststnsissstisiinitsiiiiisis 211)
42 Punitive damages and other penalties: s serssrsressssmssinsinmninii, 211)
4.3  SPeECific PErformance « - -« ssreerssrsssmmmsssmtsiinisssisssss s rerreereesenanes 212)
4.4 TJUDCHOMS w+rververessersersssmsimstasmst st sttt e (212)
4.5  RESHIULIOM:-++rw=rrrererersrtrssssssarsssissesssmstesitiiaiiseasesanmiassossssnisnsssssasenasanans (212)
4.6 Declaratory relief -« - ssesessersininimssmnmsistni et (213)
47 Adaptation Of CONLIACLS -+ +s+rsesseesrsssssrmmsmstuisunmstesiststssis sttt sttt 213)
4.8 Tnterest And COSLE:s++ssestrerstrsrrrssresritsisiitsttestissssssesanstssnntisisesssesisstasssnsssnes (214)
5 Miscellaneous matters after the award is made -+-e-reseesersesssssrsrsraranniinneneniiiennenns (214)
5.1 Correction of CLETICAl EITOLS -+++++++tsstsssrtarsrsstsnsurssntosisaiasisaastsestassnssssnasnsasases (214)
5.2 The interpretation of an AWAard « -« swseseersrsesssstesensrinrssisi s seneenens (215)
5.3 Review other than by National COUTLS «-+-+s+swseseremsesssrustensisnsasmsssnsssssisnsins (216)
EXPLANALOTY NOTES - ++er+esseusssseessssesscarsissustissasinsisastistss st sttt sttt Q17
O ce T LI TR BRIR BRI (5 ()]

L I



Chapter 9 Chaﬂenge to Arbitral Awards L Rl e LL L LU T LT LT LI T ST ST PP PP PP PP PP (221)

[CaSE ANALySis] «+e-+wserenresressssssermmssistscstier ettt st st st en e asns e et (222)
1 IDErOQUCHION --++eerreeerrrrersnresrinissisossunssiesrosncsssesersanersenansassessessrseesssersssssssanessens wrvveaen (225)
1.1 AL OVEIVIEW +i+eoserrrersesssuissimsnctrsesateerresressssessasssanstersssesnensasssne teeeerrrrrnneraaenes (225)
1.2 The legal definition of challenge -+ - scesusseirerserssmuseiustasivssssassssssssenias (225)
1.3  The possibilities Of Challenige -+ -++-sserissesessivessscssisrerseeasrurtsesssssssasrsssanns (225)
1.4 The purpose of challenge -++-----wserseeesresermscrsecssanenens faversesauessensresunntrerasens (226)
1.5 The legal barriers to a challenge -+ -+ ---rsessssisersemseserseninnsd reerarereanaaenans (226)
1.6 Time-limits for challenge - --++swserseesesssearemscmiusistisestsssnnsessesnsensessenans (227)
1.7 Place of challenge -+ -+---rssssessssrerstsssemuimturessineistustusissinsssssssssssssnssessessneens (228)
1.8 The effects of a successful challenge:: -+ +sssissesemsirsissiiinsiecmerneiseiscsnnns (229)
2 The channels of Challenge -+ =ssssssersersssssnerssssinsiuniisiisississssissssissensessisseisseses (229)
2.1 Challenge to arbitral awards from Withi +«ssesssesssessessesensesisssnsessssnenns (229)
2.2 Correction and inteIpretation of aWards - ---+swsessermessisrsarsssssresssess (230)
2.3 Challenge of arbitral awards in National COUTLs:-+++s++sesssrsssssssssesesnseane. @31)
3  Substantive Grounds for Challenge'----"-------'--;---~-"-'---; .......................... R (232)
3_1 Introduction--~-;------f ............... eeeteeereetreeresttaerttattienrniitraeennsaiansn .............. (232)
3.2 Challenge for mistake Of fact -+ rrersseeesssseemsssseemnss U SN (232)
) 33 Challerige for mistake of lawe+ T eereeereesrerenarens (233)
"4 Procedural grounds for challenge -+ e (236)
4.1 Challenge for lack ijlll‘iSdiCﬁOI'lv .......... .............. (236)
42 Challenge for lack of due proce;s .......................... eveereeas rereeees e (238)
4.3 Challenge for lack of capacity -+« -s-ssssessesserssessensnnscs ............. (239)
4.4 Challenge for defective formation of arbitral tribunal «--+--esseeseecsessesscnens (239)
. 4.5 Challenge for lack of arbitrability - --s-rsesessesssensssssisenseinsisseimssasinsiasionss (240)
4.6 Challenge for public POliCy -+ - ws-rsrerssressrssersessssmssssitssssissess s easasns (240)

4.7 Challenge for lack of independence, bias, and misconduct of the
ATDILEALOLS - ++esreesreseresssomsursntamsrecsnsennenaressesesassneene P (243)
EXplanatory NOtes -+ +rsessessmserserssssssnsisnscuscns spesasines R—— eereemaeenes evreerenraeeas (243)
EXEICISEgrerrereossrrsres reeerereeereenressararnnnanes reereteeeretntras s ateesasraeaseasassesrarensnnneeeaantnesanes (245)
Chapter 10 Recognition and Enforcement of International Arbitration Awards---- (247)
[CASE ANALYSIS]++erreresrrsresssssssssrsssmmsnssnssisss ettt s s b s (248)

e 10



1 INtTOdUCHION s e rerereeetmeenee it ce e e e ree s sraere e eneecanee s omannseesnnesessnnnnns ( 25 2)

1.1 The result of a SUCCESSTUL ATDILTALION ++++++++++eeeeeessersrrstssararrrareresrsessnnsrssmeanaene (252)

1.2 Performance of QWardg -« +-ssseeseressercreeressssersesesseraseasesesennesssssssnessersassens (253)

2 The legal principles of recognition and enforcement of arbitral awards -+ (254)
2.1 INErOQUCHION: = ssessesrstsstrrennraresteritete it et st te e st e et e st ens e se s sesnessennaneaens (254)

2.2 Recognition defined s+ sesrsseresesestinaimnsnntiiisiiiceseeeeesesesnsessasesssesesenns (255)

2.3  Enforcement defined -+ s sersersseesessrnesissesisssessssssssnnsesnssmnssssrssssesseenn (255)

2.4 Various means of recognition and enforcement ««+++++ssesereersrerssrnniisricnnnne. (256)

2.5 Place of recognition and enfOrCEmEnt -+ --++++rrrsrersresserssssersercecssseeenes (257)

2.6 FOrum Shopping «--+s+sessseresssierentsismeiiiniiietii i (257)

2.7 Refusal of recOgnition Or ENfOICEMENL +++-+-+++-+wseeseverstsentareresmsuisaarssneniinsenss (258)

3 The New York Convention and Others osorrerreeri (25 8)
I BN £115 0018 101015 10 s EhR LR LT LT T T OO ( 25 8)

32 'I‘he Geneva L0 (2 10 (o R T T R (259)

33 The New York Convention .......................................................................... (2 59)

4 Grounds for refusal of recognition and enforcement « -« -seeeervesenineicnnnnnns (261)
4.1 INtrodUCTION - = wserrerorerrrrearotmitt ittt ettt retre s st tasectstansetesaroassassncnsnnne (26 1)

4.2 Refusal for incapacity and invalid arbitration agreement:-««+-------sreeeseesens (263)

4.3 Refusal for lack of due PTOCESS *+orrerrmmssmssrssserntittiiits ittt st teae e (263)
4.4 Refusal for jurisdictional defects s (264)

4.5 Refusal for defective constitution of tribunal or procedure:--«--:-++-scseeerees (265)

4.6 Refusal for award not binding or suspended or set aside -+-+-+-eseeeeeeeserieies (266)

4.7 Refusal for lack of arbltrablhty ................................................................... (266)
4.8 Refusal for pubhc pohcy or pubhc OTAEr ++vevrerrrerereeieeniiiiiiiiniiiiiorinoieneiyenanns (267)

5 Enforcement under Other treaties or local JawW seeeveermerr (268)
5.1  INtroOdUCLION: st sssrerererrorremeertettiniiitatetiitreriatsrertenerensearastesrasivatecsiensesnscsnes (268)

5.2 The practical -signiﬁcance ............................................................................ (269)

5.3 Enforcement of international award as a domestic award «-+----seseseseaces (269)

5.4 Enforcement of international award as an obligation:«+«++eeoreeersreneesncnns (269)
Explanatory INOLES orerrereeenarrrerereneteertreitttettrtireirtttieneiessstssrtasataeincssesssntserssssnraonans (2 70)
X OICISES: ++++ 40t t+sterrtetttsttennsautirieiiiresttannaie st bbaree s e seeirsreeseesses s snatatans s snsasetenesearnannns (271)
O (273)



| C hapter 1 _

Introduction

[ Chapter Summary]

International commercial arbitration has become an important means of mtema‘uonal
dispute resolution. This chapter offers an outline of international commercial arbitration. After
offering the definition, this chapter discusses the characteristics and historical backgrounds for
international commercial arbitration. Then the merits and demerits of international commercial
arbitration are contrasted, to be followed by discussion of foundations and the kinds of
arbitration. Lastly, sources of international commercial arbitration are discussed.

[ Objectives]

Through this chapter, students are required to understand the framework of international
commercial arbitration and major issues involved, including the merits and demerits of
international commercial arbitration and the sources of international commercial arbitration.
This chapter is designed to lay a-solid foundation for further studies.

[ Key Words]
International commercial arbitration, the agreement to arbitrate, arbitration award, arbitration
tribunal, institutional arbitration, ad hoc arbitration, international treaties and conventions

1.1 The definition of intemational commercial arbitration

1.1.1 By legal definition, international commercial arbitration is a means by which
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international commercial disputes may be definitively resolved, pursuant to the
parties” agreement and by independent, non-governmental decision-makers.® Around
the world, it has become the established method of determining international
commercial disputes.

Interational commercial arbitration is usually chosen by the parties themselves as an
effective way of putting an end to disputes between them, without recourse to the
national courts of law.® However, it is conducted in different countries and against
different legal and cultural backgrounds, sometimes with a striking lack of legal
formalities. There are no national flags or other symbols of state authority. There are
simply a group of people seated around a row of tables, in a room hired for the
occasion. To an outsider, it would look as if a conference or business meeting was
under way rather than a formal and strict legal proceeding was going on.

1.2 The characteristics of international commercial arbitration

1.2.1

122

1.2.3

1.24

Generally speaking, - international commercial arbitration bears several defining
characteristics distinguishable from other means of dispute resolution.

_ First, in most cases, the parties to the dispute must agree to refer their differences to
arbitration, that is to say, arbitration is based upon agreement. Second, arbitrations are
resolved by arbitrators. They do not serve as state judges, but are private persons
ordinarily selected by the parties. Third, arbitration produces a binding award, which
is capable of enforcement through national courts. Finally, arbitration is comparatively
flexible, as contrasted to most court procedures. ’

In addition, it must also be mentioned of the international nature of arbitration. The
practice of resolving disputes by international commercial arbitration only works
because it is provided in place by a complex system of national laws and international
treaties. Even a comparatively simple international commercial arbitration may require
reference to as many as four different national systems or rules of law.

First of all, there is the law that governs recognition and enforcement of the
agreement to arbitrate. Then, there is the law that governs, or regulates, the actual

@ Gary B Bom. International Commercial Arbitration: Commentary and Materials. 2™ edn.. Kluwer Law International, 2001:

® Julian DM. Lew, Loukas A. Mistelis, Stefan Kroll. Comparative International Commercial Arbitration. Kluwer Law
International, 2003: 8.
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arbitration proceedings themselves. Next, in most cases, there is the law or the set of
rules that the arbitral tribunal has to apply to the substantive matters in dispute before
it. Finally, there is the law that governs recognition and enforcement of the award of
the arbitral tribunal ®

These laws may well be the same. The law that governs the arbitral proceedings
(which will usually be the national law of the place of arbitration) may also govern
the substantive matters in issue. But it does not mean that this is not necessarily so.
The substantive law may be an -entirely different system of law. It may be
international law, or a blend of national laws and international law, or other laws, In
addition, the system of law which governs recognition and enforcement of the award
of the arbitral tribunal will usually be different from-that which governs the arbitral
proceedings themselves. Therefore, the existence of a conflict of laws also naturally
arises in the context of international commercial arbitration.

1.3 A historical review of international commercial arbitration

1.3.1

1.3.2

1.3.3

The practice of arbitration has been in existence for a long time because the parties to
a dispute want to settle it with less formality and expenses than is involved in
recourse to the courts.

It may be found out the “primitive” nature of the arbitral process in its early history.
Two traders, in dispute over the price or quality of goods delivered, would turn to a
third whom they knew and trusted for his decision. They would do so not because of
any legal sanctions or procedures, but because this was expected of them within the
community in which they carried on business.® '

Looking first at its history, the origins of contemporary private arbitration lie in
mediaeval Western Europe. It can be said with some confidence that the dispﬁte
resolution mechanisms of the post-classical mercantile world were conducted within,
and drew their strengths from, communities consisting either of participants in an
individual trade or of persons enrolled in bodies established under the auspices and
control of geographical trading centers. Such communities gave birth to the implicit

(@ Alan Redfern, M. Hunter, Nigel Blackaby, Constantine Partasides. Law and Practice of International Commercial
Arbitration, 4® edn.. Sweet & Maxwell, 2004: 5.

@ Emmanual Gaillird, John Savage. Fouchard, Gaillard, Goldman on International Commercial Arbiiraﬁon, Kluwer Law
International, 1999: 6. '
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1.3.4

1.3.5

1.3.6

137

1.3.8

" expectations and peer-group pressures which both shaped and enforced the resolution

of disputes by impartial and often prestigious third persons. Within such communities,
external sanctions would have been largely redundant, even if a legal framework had
been available to bring them into play, which in the main it was not. -

In the past, arbitration was mainly conceived of as aninstitution of peace, the purpose
of which was not primarily to ensure the rule of law but rather to create harmony
between persons who were destined to live together. People thought the rules and
procedures provided by the law were too rigid and costly and troublesome. Thus,
arbitration came in to offer an alternative. Parties were authorized to submit a dispute
to an arbitrator, and expected that he would be-able to devise a satisfactory solution.
Anyway, no modern state could stand back and allow a system of private justice,
which depends on the goodwill of the participants, to regulate commercial activities
which are of increasing importance; and so it was to be expected that at some stage,
the national state would step in and regulate matters.

But international commercial arbitration does not stay within natxonal boundaries. For
example, a corporation based in China might contract with another corporatlon based
in Germany, with any disputes being resolved by arbitration in Stockholm. How is the
arbitration agreement to be enforced, if a dispute arises and one pf the parties refuses
to arbitrate? And how is an award of damages to be enforced, if the losing party
refuses to carry out the award voluntarily? The national law of one state alone could
not deal with problems of this kind. Plainly what is needed calls for an international
treaty or convention which would link together national laws and provide a uniform
solution. _ .

In time, such treaties came into being. There was, notably, the Geneva Protocol of
1923, which went some way to provide for the international ehforcement of

arbitration agreements and arbitral awards. This was followed by the Geneva

Convention of 1927, which widened the scope of the Geneva Protocol and then by
the New York Convention of 1958, which further strengthened the process of the
international enforcement of arbitration agreements and arbitral awards. These
instruments offer a solid foundation for international commercial arbitration.

On the other hand, the influence of arbitral institutions in the establishment of these
international treaties has been always considerable. For instance, the London Court of
International Arbitration (LCIA) is one of the oldest of these institutions, having been



