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ABSTRACT

Traditional knowledge, as a knowledge system produced and pas-
sed down in different countries ( especially in developing countries) in
the long history of spirit production and knowledge innovation, and as
an important part of the production and practical life of traditional
communities, has prominent cultural and economic values. In recent
years, with the further development of science and technology, tradi-
tional knowledge as the "source” of modern technology plays an in-
creasingly important role in propelling the progress of modern technolo-
gy. The improper possession and utilization of traditional knowledge
goes even worse in western countries, which infringes on the economic
and spiritual benefiis and also impinges on the normal production and
life of traditional communities. To protect traditional communities’
rights to live and develop and to safeguard the fair developing environ-
ment of the intemational society, the protection of traditional
knowledge has become a hot issue and major concern in different coun-
tries and related international organizations and academic circles. Be-
cause of the particularity in the existence and attribute of traditional
knowledge, there are still some differences in the concepts, ways and
scope of protecting traditional knowledge in terms of theories, which
makes the traditional knowledge protection especially in developing
countries lack scientific and theoretical basis, and makes the protec-
tion practice scattered and less effective.

On the basis of the above-mentioned background, the legal sys-
tem of protecting traditional knowledge is selected as the object of
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study in the thesis. With a close connection with the practice,
employing some theories such as Marxist theories of human rights and
theory of labor value, it is hoped to demonstrate the necessity and ra-
tionality of constructing the legal system of protecting traditional knowl-
edge under the guidance of the fundamentals of Maxism.

Theoretically, the thesis focuses on the definition, characteris-
tics, classification and the related concepts of traditional knowledge,
which indicates its nature. Traditional knowledge is a summation of
various knowledge passed down and inherited informally in form of
arts, science and technology and customs, held by a (or some) tradi-
tional community (ies) in a certain territory. It is mainly presented
by folk literature and art and traditional medical knowledge, which is a
sub-concept of Intangible cultural heritage. The thesis expounds the
necessity and rationality of protecting traditional knowledge legally in
terms of Marxist theories of human rights and theory of labor value,
encouragement theory in classical economics and the requirement of
protecting biological and cultural diversity. The thesis also puts for-
ward that constructing specialized legal system of protecting traditional
knowledge is an imporiant task as well as an important component in
constructing and completing Chinese socialist legal system under the
circumstance of Chinese being on the primary socialist stage.

The thesis summarizes and evaluates the real situation and the
pros and cons of the legal system of traditional knowledge home and a-
broad by citing instances from different organizations and countries in-
cluding China, and other developing and developed countries. It is
found that some powerful international treaties and national legislation
have been enacted with the exertions of international society and some
countries. But owing to many reasons including the influence of the

present international politics and economic order, the complexity and
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particularity of traditional knowledge itself, different purposes of the
organizations and specific situations of different countries and so on,
there are still no effective laws and regulations to protect traditional
knowledge as a whole. Besides, by a comparative analysis of the exist-
ing legal system of traditional knowledge protection home and abroad,
it is found that the present legal paiterns of protecting IPRs cannot re-
solve the basic contradiction between IPRs and traditional knowledge.
There is still some confusion when using other current legal system to
protect traditional knowledge. The existing protective measures of tra-
ditional knowledge have their own blind spot and consequently cannot
solve the problem of traditional knowledge protection as a whole. As a
result, it is pointed out that traditional knowledge can be effectively
protected only by stipulating laws and regulations in accordance with
its rights and requirements and by emphasizing the specific operation
rules based on the true nature of traditional knowledge and the princi-
ple of overall protection.

This thesis proposes the view that the legal protection system of
traditional knowledge should be resolved through the creation of special
legislation system based on the above-mentioned analysis. This legisla-
tion system consists of the basic law and the separate law. The basic
law, named as the "law on the protection of traditional knowledge" ,
responsible for the creation of traditional knowledge right -and for the
regulation of the basic principles of legal protection of traditional
* knowledge, is the key to achieve the overall protection of traditional
knowledge. The separate law, in compliance with the basic principles
and the spirit established by the basic law, dedicated to the protection
of the specific types of traditional knowledge, is the aggregate of ma-
neuverable norms to ensure the protection of traditional knowledge.

Consequently, the special legislation system of traditional knowledge
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protection is characterized by its principle nature as well as its maneu-
verability, that is, it can not only achieve the overall and special pro-
tection of traditional knowledge, but also can take different measures
to protect different types of traditional knowledge. To achieve such
protection, the thesis analyzes some important theoretical problems
concerning the selection of legislative model, the definition of tradi-
tional knowledge right, the construction of the legislative value system
and ultimately proposes a draft on " Law on the Protection of Tradition-
al Knowledge" taken as the basic law in the specialized legislation
system of the traditional knowledge in hopes of besteading the related

legislative work of China.
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