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Abstract

This thesis takes the nature and function of procuratorial authority in
current China as its object of this research. Therefore, the connotation
of,, the historical evolution and positioning of procuratorial authority, the
transformation and definition of procuratorial functions, the consumma-
ting of China’s procuratorial authority, have all become the major re-
search contents of this thesis.

It is a question of premise need to be firstly dissolved that accurate-
ly handling of the definition on procuratorial authority. On the basis that
the procuratorial authority to be understood as the national authority of
which the national procuratorial organ has been entitled in accordance
with the constitution , this thesis, by historically reviewing the occur-
rence background and evolution processes, has sorted and plotted out a
historical evolution trace of the procuratorial authority.

Next, this thesis has placed considerations on many factors that af-
fecting positioning of procuratorial authority after historical reviewing on
inspecting both procuratorial authority and its system, attempting to fig-
ure out what factors may affect a nation to positioning the nature of proc-
uratorial authority. Throughout research, the followings have been dis-
covered that the will, the mission and the power structure of a nation;
the systems and practices of political parties, the people’s sovereignty,
the private power demisability and the people may be legally decisive to
the procuratorial authority. Meanwhile the people may also illegally in-

terfere the procuratorial authority and separation and merge between
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procuratorial authority and social authority, as well as factors of which
social authority affecting procuratorial authority. At different levels, all
of these have affected positioning of the procuratorial authority nature for
a nation. On this basis, taking the premise of exploratory search on na-
ture of procuratorial authority both in the West and China, the thesis has
analyzed, questioned and responded on many theories related with the
nature of procuratorial authority, and has drawn such a conclusion that
Chinas procuratorial authority is the rights of legal supervision, from a
integral viewing angle and by associating with China$ constitutional theo-
ry and system designs.

Thirdly, having completed the positioning of China’s procuratorial
authority nature, this thesis launched discussion on China’s procuratorial
functions. During the tracing process on transformation of extraterritorial
procuratorial functions, it is discovered that transformational trend of ex-
traterritorial procuratorial functions in general has been performed as:
transformation from the agent of monarch sovereign to the public authority
supervision by changing from “Agent of the King” to “the Patron Saint
of Laws” ; transformation from maintaining monarch sovereign to assuring
human rights by changing from maintaining monarch hierarchy to legal
order keeping; transformation from single function to multiple functions
by changing from simple agency of interests to combining agency, procu-
rator and supervision ; from supervision in form to essentially juridical su-
pervision, etc. Particularly in China, since the founding of the peoples
republic, the procuratorial functions have experienced tremendous fluc-
tuations, reflected by a cracking turning from abrogation of “ Collection
of Six Laws” of the Republic of China in early period after founding of
the People’s Republic meanwhile overall introducing the procuratorial
systems of former USSR to thoroughly revocation of procuratorial organs
during the Cultural Revolution and such an abrupt rebirth as reconstruc-

tion of procuratorial organs after Cultural Revolution as well as daily im-
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proved procuratorial functions after the Reform and Opening. Next, the
thesis focuses its inspection on various factors affecting China’s procura-
torial function changes, for example, the decisive influence from the rul-
ing party, fuzzy definition on procuratorial authority and its functions in
existing legislation, deviation of “emphasizing crackdown than supervi-
sion” in procuratorial practices, theoretical swaying on the nature of
procuratorial authority that affecting the scope definition of procuratorial
function etc. . On this basis, the thesis, throughout demonstrating such
basic functions as Chinas procuratorial authority must be entitled to as-
suring human rights, to maintain uniformity of legal systems, to involving
in state governing and to promoting social harmony; based upon the fun-
damental concern that China’s procuratorial authority is the rights of legal
supervision ; taking the supervisory objects as standards, has specifically
analyzed practical functions of China’s procuratorial organs: i. e. legal
supervision on actions of administrative entities ( including supervisions
on reconnaissance of public security organs, supervision on execution of
penal institutions and administrative public prosecution ) , legal supervi-
sion on actions of adjudication entities ( including supervision on crimi-
nal litigation, civil litigation and administrative litigation) , legal super-
vision on state personnel (including mainly direct reconnaissance on duty
crimes, public prosecution to duty crime and propose on procuratorial
procedure) , legal supervision on actions of private entities ( refers main-
ly to public prosecution to ordinary citizen crime and specific organiza-
tional crime and specific civil prosecution).

Finally, based on constitutional positioning on legal supervisory
rights of China’s procuratorial authority, associating with current situation
of Chinas procuratorial practices, this thesis has analyzed the conceptual
renovation that China’s procuratorial authority improvement preliminarily
requested from power — oriented to rights — oriented, and refreshed learn-

ing on development trend of China’s procuratorial authority attributes
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from its state attributes to social attributes, and revealed the necessity of
characterized reform and improvement in supervisory authority for crimi-

nal, civil and administrative prosecutions.
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