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Chapter 1

The introduction of sales contracts in

international commerce

Contracts are so much a part of living in a society that you are
probably unaware of how many contracts you make every day. In the
broader sense, a contract is simply an agreement that defines a rela—
tionship between one or more parties, which has legal binding. Two
people exchanging wedding vows enter into a contract of marriage; a
person who has a child contracts to nurture and support the child;
shoppers selecting food in a market contract to purchase the goods for
a stated amount. A commercial contract, in simple terms, is merely an
agreement made by two or more parties for the purpose of transacting
business.

Any contract may be oral or written. Written terms may be
recorded in a simple memorandum, certificate or receipt. Because a
contractual relationship is made between two or more parties who
have potentially adverse interests, the contract terms are usually supple—
mented and restricted by laws that serve to protect the parties and to
define specific relationships between them in the event that provisions
are indefinite, ambiguous or even missing.

When one party enters into a commercial contract with an unfa—
miliar and distant party across a country border, a contract faces an
added significance. The creation of an international contract is a more
complex process that the formation of a contract between parties from
the same country and culture. In a cross—border transaction, the
parties usually do not meet face—to-face, they have different social
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values and practices, and the laws to which they are subject are
imposed by different governments with distinct legal systems. These
factors can easily lead to misunderstandings, and therefore the con-
tracting parties should define mutual understanding in contractual and
preferably written terms. The role of a contract in an international
commercial transaction is of particular importance with respect to the
following aspects.

1, Balance of power

The essence of a contract is the mutual understanding reached by
two parties who hold adverse positions against each other. In most
contractual situations, one party will have a stronger position than the
other. For example, a large corporation that offers goods for sale may
be able to insist on contract terms that are highly favorable to the
corporation while restricting the rights of individual buyers. The
corporation may offer a standard form sales contract with non-—
negotiable terms-—take it or leave it——to the buyer.

(1) The party who drafts the contract

The balance of power between contracting parties usually tips in
favor of the party who drafts the written contract. Even if the
essential contract terms have already been negotiated and agreed by
both parties, the drafting party will typically include provisions that
are more inclined to his favor. To illustrate, a seller who drafts a sales
contract may provide trade terms by which the risk of loss passes to
the buyer at the first possible moment of the transfer.

(2) The party familiar with written contracts

In cross—border transactions, the balance of power may tip to-
wards the party who is not familiar with written contracts and whose
country has a more highly developed system of contract enforcement.
This party may insist on terms that are common in his home contracts,
and the other party, with less no understanding of those terms, may
simply know. As an example, a clause that is commonly inserted into
contracts in the United States is, "Time is of the essence.' If such a
clause is considered a material breach of contract, entitling the other
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party to claim damages or other remedies. In cultures that place more
emphasis on continuing business relationships, this clause has little
meaning because contract terms are commonly renegotiated to allow
for a party's difficulties in performing the contract—— the ongoing
relationship is more important than one time deal.

(3) Enforcement of one-sided contracts

In the context of enforcement, the balance of power can work
against the stronger party in a contract negotiation. Courts and
arbitrators often refuse to enforce terms that unreasonably burden one
party or that are otherwise unfair. Furthermore, contract provisions
are typically given a strict interpretation against the party who
drafted the terms, since that party had the opportunity to draft a ciear
and definite contract.

2. Cross—border rights and obligations

In any contractual arrangement, it is important to establish clearly
the rights and obligations of each party. If these terms are absent or
ambiguous, the parties will probably not able to performe the contract
withoul first modifying the terms. Moreover, enforcements will be
unpredictable, because a court will have to imply terms based on what
the court believes would have been the intent of the parties.

(1) Difference in business practices

For contracts made between parties within the same country,
missing or indefinite terms may be filled in by local laws or practices.
The principal is that the parties likely intended to follow the local
laws and practices with which they were familiar. If the parties are
from different countries, their intentions cannot be so easily implied
because they originate from different legal systems and no doubt use
dissimilar business praclices. For this reason, it is essential for your
international contracts to spell oul in definite terms the rights and
obligations of each party.

(2) International laws

In recognition of the difficulties that parties face in contracting
across country boundaries, the international community has begun to
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adopted systems of laws and rules to be applied instead of local laws
in transactions between parties located in different countries. The
purpose behind adopting uniform, international laws is to ensure that
all parties to a cross—border transaction are subject to the same set of
rules, regardless of whether the laws of their home countries are
dissimilar. If parties to an international sales contracts are nationals of
countries that have acceded to an international treaty or pact, such as
the United Nations Convention on the International Sale of Goods
(CISG), they may rely on international laws to determine at least some
of their rights and obligations.

In general, it is unwise to rely on the law, even international law
for implied contract terms. The application of international laws to the
interpretation of a contract can lead to unexpected and even un
favourable results. Thus, if an international contract of sale fails to
provide a delivery time and the buyer sues for breach when the seller
fails to deliver within one month, the contract may be deemed invalid
under the local law of the buyer's country because of the absence of
an essential term. But if a court applies to international law, it may
imply a reasonable delivery time of two months in accordance with
the practice of the industry and therefore may enforce the contract.

(3) Preciseness and predictability

To avoid an unfavourable and uncertain result, it is best to define
your rights and obligations in a wrilten contract when von are
dealing across country borders. Hopefully your contract terms will be
sufficient explicit that both parties will understand what they are
supposed to do and what they are entitled to receive. In the event of
a breach, there is a greater chance that a court will enforce explicit
forms, and thus the parties can more closely predict the outcome.

3. Cross — culture expectation

Well—-drafted contracts can help to ensure that parties who have
diverse culture background reach a mutual understanding with regard
to their rights and obligations. All contracting parties come to the
table with individual expectations, which in turn decrease their un-
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derstanding of the terms. What is reasonable to one may not be to the
other, in which case mutual understanding—-—an essential element in
the creation of an enforceable contract—-— is lacking.

The key is in the drafting of the agreement. You should write the
provisions to reflect the culture of the foreign party, while at the same
time keeping in mind your own requirements. Such drafting requires
that you have an understanding of the other party's culture and the
extent to which il differs from that of your own. Your contract
provisions may need to be simplified so that they can be clearly
understand, particularly if the contract will have to be translated into
the other parties own language. You should review the provisions for
shorthand phrases and slang familiar to you but not to the other
party——these provisions should be written in plain terms to ensure
mutual understanding.

Further, you need to determine the extent to which the other
party is familiar with international business. If the other party has
been trading internationally for some time, he is more likely to have
gained an understanding of cross—culture transactions. During your
negotiations, you should explore the business history of the other
party so that you can draft your contract to the appropriate level.

A contract that reflects the cullure expectations of each other is
more likely Lo be performed to the satisfaction of both. Mutual
understanding means not only that each party knows its rights and
obligations before signing ihe contract but that the parties are in
complete agreemenl as to each other's rights and obligations. Disputes
typically arise when one party interpretes a right or obligation differ—
ently than the other party. A contract drafted to ensure mutual
understanding of culturally diverse parties will help to avoid, or at
least to settle subsequent disagreement over performance.

4, Personal commitment

When dealing with a distant party in another country, you may
be uncertain of the extent to which that party is making a commit—
ment to perform the contract. While you are no doubt serious about
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the bargain, you have no evidence as to whether the other party has
equal resolve. Does timely delivery of your order mean the same
importance to the other party as it does to you? Is the other party
committed to producing quality products that meet or even exceed
your expectations? Trust is build on person commitment that each
party demonstrates to the transaction, and therefore this aspect of any
transaction whether domestic or international is especially significant.

Giving evidence of commitment in cross—border transactions, in
which parties usually operate by different business practise, can be
more difficult than in domestic transactions, in which parties typically
share the same business practices. A party who orally agrees to
become obligated has made a commitment to the other party, but the
terms of that commitment depend exclusively on the word against the
other. In many cultures, bargains are struck only when the parties
meet personally; a handshake seals the promise. Other cultures insist
on the signing of written contracts before a final commitment is made.

In transacting business with a person of another culture, you
should keep in mind the way in which they are likely to show their
commitment. You will need to decide in advance of negotiating the
bargin whether to accept the other party's evidence of commitment,
insist on your own or reach a compromise. If you meet other party
personally, shake hands and gain that party’s respect and trust, you
will decide that an oral agreement is sufficient to express commitment
to the transaction. ,

If you do not feel comfortable with an oral agreement, consider
the other party’s culture before you act. The other party may be from
a culture where contracts are usually in writing and thus without
much fuss, you may simply mention that you will put the contract in
writing and send it for signing. On the other hand, the other party's
common practice may operate on a handshake, and that party may be
insulted if you insisted on a written one. In that event, you may have
to find an indirect approach. For example, you might tactfully explain
the custom of your counfry and ask the custom of your partner, then
if your partner seems open to the idea, you may suggest an informal
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letter of memorandum as a compromise. If not, you may take or leave
the handshake bargin, depending on whether you want the business
and whether you can afford the risk.

Despite that, it is always best to insist on written evidence of
personal commitment ever if you simply exchange a memorandum
when dealing internationally. In relative terms, there is more cost——in
time and money—-involved in cross—border iransaction than in do-
mestic ones. When you agree 1o sell or buy goods internationally, you
are also responsible for complying with import, export, customs, con-—
sumer product, making, transporting and other trade-regulating laws
of two or more countries. It is wise to ensure that the other party
shares the same commitment.

5. Governing laws

When trading internationally, parties frequently assume that they
can operate in accordance with their own domestic laws and practice.
This assumption is erroneous and can led to grave misunderstanding.
When you trade across country bhorders, you are subjecl to not only
the laws of your own couniry bhut to the laws of other countries
where you do business. You need nol physically enter another country
to become subject Lo laws——merely selling goods by mail or electronic
means may establish a sufficient connection to bring you within the
jurisdiction of another country's courts.

To a certain extenl, yvou may conirol the application of a countries
law to your transaction by expressly setling forth the law that will
govern the contract. However, parties do not have complete freedom
of contract in choosing the governing law. Most countries have laws
that mandate domestic jurisdiction over particular types of contractual
arrangements such as lhose involving land transactions.

Even if the absence of a statue, the determination as to which law
will be applied is nearly always left to the discretion of the court,
which may or may not respect the choice you have made. In practice,
courts tend to supporl the expressed intent of the parlies provided il
is not contrary to slatue. An expressed provision on governing law
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therefore has a significant effect on which laws will be employed to
interpret contractual rights and obligations in international transactions.

6.Necessary terms

In most countries, parties to commercial transactions may make
their own bargins free of legal restraints. However, in most jurisdictions,
the courts will enforce a contract only if the parties have agreed to
four basic terms.

@ The description of the goods in terms of type, quantity and
quality.

@ The time of delivery .

@ The price.

@ The time and means of payment.

These terms are considered essential because they cannot be easily
implied by law——they are the necessary parameters to the contractual
relationship. Every iniernational contract should provide for these
terms.

Glossary
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9.draft a contract #IELA]
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11.written contract 51 A n]
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13.provision (£rIn)) 5%k
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1.In the broader sense, a coniract, is simply an agreement that
defines a relatlionship belween two or more parties, which has legal
binding.
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2.The contract terms are usually supplemented and restricted by
laws that serves 1o protect the parties and to define specific relation-
ships between them in the event that provisions are inadequate,
ambiguous or even missing.

R ] JR AR ASC B, BER B S B e, 4 il 2 s 6 ol Th B0 £ il WL
FOf s FEWHaf G 22 T b 75 Fule il

3.The essence of contract is the mutual understanding reached by
itwo parties who hold adverse position against each other.

e DA O RIS SR M R T BE A, R DL A5 T TR 48 38 DA 2.

4. The balance of power between contracling parties usually tips in
favour of the party who drafted the written contracts.
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S.However, in most jurisdictions, the courts will enforce a contract
only if the parties have agreed to four basic lerms.
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Chapter 2

Things contractual parties should take into

account on international sales contracts

What should buyers take into dccount

1.The buyer as consumer

A buyer consumes goods or services in return for compensation (o
the seller. The buyer may be in the middle of the consuming chain, in
which case goods or services are purchased and resold {o other buyers
who in turn consumers utilize them to produce other goods or services.
Alternatively, the buyer may be the ullimate consumer, who uses the
goods or services without selling them (o other buyers.

2.The buyer's goals

A buyer's goal,whether the buyer is a middleman or end-users, is
to obtain the best qualily and most quantity for the least cost. To
attain this goal, you must have a good undersianding of the market
for the goods or services that you want lo buy. The primary factors
that will affect the market are supply and demand. If there are many
suppliers but only a few buyers, you will have a sirong negolialion
position because the suppliers will be in compelition for your business.
If there are many suppliers and many buyers, your position will be
weaker because you will face competilion [rom other buyers, and yel
you will have an advantage in thal suppliers are also in competition.
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If there are few suppliers, you will also have the weakest negotiating
position because you will have fewer purchase options.

3.The buyer's safeguards

As a buyer, vou should seek assurance of quality and protection
against defective or damaged goods or unsatisfactory services. It is
wise to do a background or reference check on the seller who is
unknown to you. Whether you are buying goods or services, you
might ask to meet the seller at his or her place of business. If the
transaction is substantial, you should request a tour of your seller's
facilities.

4, The buyer's hidden costs

When considering the cost of the transaction, remember to add in
the hidden expenses before you agree to a price. What are the goods
or service actually losting you? Will you be able to calculate the entire
cost of the goods, plus make a profit? Will the services increase your
profitability by a sufficient percentage beyond the real cost? These
hidden expense might include the following items.

(1) International shipping

If the seller is not responsible for transporting goods to your door,
you will have to arrange and pay for at least part of the shipping,
which may include a switch between modes of transport with atten—
dant costs and delays of unloading, reloading, inspecting and admin-
istering by two or more shippers.

(2) Customs clearance

If the seller is not responsible for clearing goods through customs,
you will be. Customs clearance must usually be obtained twice: first,
to export the goods from the seller's country; second, to import the
goods into your country. Clearance costs may involve costs for prepa-
ration of the documents to satisfy customs authorities, for temporary
holding or storage of the goods while awaiting clearance, and for the
goods available for inspection. You will probably have to pay someone
to clear the goods through customs, and you may have to hire an
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impori-export broker to assit you in the process, In addition, there
are the fees charged by various governments that control the import
and export of the particular goods you are buying, which may include
special license or permits fees, customs processing charges and VATS.

(3) Insurance '

You should consider obtaining insurance against the risk of loss or
damage Lo the goods in transport, particularly if a substantial amount
of money is involved, although it may be difficult to obtain insurance
on goods until the risk of loss passes from the seller before or during
the transportation. If this insurance is available, you should balance
the losses you are likely to incur if a shipment does not arrive in
satisfactory condition against the cost of the insurance. Be certain that
you can afford the risk.

A separate insurance involves the question of product liability. If
you will be reselling the goods and if product liability is a recognized
legal claim in your country, vou may become liable to a consumer
who is injured when using the product. Such claims have been made
and won for millions of dollars. You should consider whether your
product could cause injury if defectively designed or made, and if so
whether you can afford the risk of a product liability claim. Although
the suer is likely to be held primarily responsible for a design or a
manufacturing defect, if you sell a product that you know or should
have reasonably known is defective or likely {o cause injury without
proper caution warnings to the consumer, yvou will probably be
ordered to share in the liability.

(4) Interruption of business

You should consider whether you will have any interruption in
your own business when the goods arrive, whether for training,
installation, tesiing, maintainer, or otherwise. How much it will cost
to put one of your top managers at the convenience of a supplier to
ensure proper handling of the goods.

(5) Hospitality costs

Whether you are buying goods or services, you may incur costs
for enlertaining a visiting seller. For goods must be installed or
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