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ABSTRACT

ABSTRACT

The internationalization of intellectual property has ever estab-
lished the institutional foundation for transnational intellectual proper-
ty legal relationship. Yet, the inevitable defects of international con-
ventions of intellectual property themselves resulted in the repeatedly
revealing problems in the transnational enforcement of intellectual
property. What’s pressing is the arising amount of transnational intel-
lectual property cases owing to the progressive development of modern
information technology. This brought challenges to theorists and prac-
titioners of all nations,and calls for solutions to these questions. This
dissertation tries to investigate several questions of conflict laws of in-
tellectual property from a stratification plane of theory and evidence,
probing into how the conflict of laws as a system regulating the inter-
national civil and commercial legal relationship can play a role in the
realm of intellectual property, especially in its international enforce-
ment in so advanced an international environment of network technolo-
gy.

The dissertation is composed of four parts which are Introduc-
tion, General Remarks,Subdivision Analysis and Closing Remarks,and
among others the Text is composed of four chapters.

Chapter One discusses the elementary theory of the conflict laws
of intellectual property. Taking the form of international legislation,
the TRIPS has defined intellectual property “private right” in nature,
so as to render theoretical precondition for the conflict laws of intellec-
tual property. Conflict laws actually come of the territoriality of legal

systems. Therefore,the territoriality of intellectual property cannot be
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the ultimate obstacle in conflict laws playing their roles in the area of
international intellectual property protection. On the contrary, a
nation’s recognition of and estimation to the validity of other nations’
intellectual property laws within their own territory constitutes the
key precondition for international judicial cooperations. This forms the
theoretical basis for the conflict laws of intellectual property. The in-
ternational intellectual property conventions of which Paris Convention
is a representative impelled greatly the process of international coordi-
nation of intellectual property,and brought a historical chance for the
conflict laws of intellectual property. But this is by no means to say
that international conventions of intellectual property has eradicated
the territoriality of intellectual property, but affirmed and intensified in
a way the territoriality of intellectual property,therefrom conflict laws
of intellectual property find their institutional basis. The territoriality
of intellectual property under the condition of globalization basically
rest with each nation’s right of self determination on its own intellec-
tual property policies. This forms the system foundation for the con-
flict laws of intellectual property. To merely resort to substantive pub-
lic international law instruments to protect intellectual property is only
to result in international participators’ either profiting netly or to pay-
ing costs totally. Being a system which bears system divergences,con-
flict laws can realize or even encourage the diversity of intellectual
property systems.

Chapter Two is on the construction and development of the con-
flict laws of intellectual property. Under the situation of so developed
and so frequent international business and economics communication,
strengthening of the protection of intellectual property became one of
the concerns of world community. As technology has so developed, the

world has now entered into a high-tech and information age. Along
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ABSTRACT

with the development of recording technology are more and more “pi-
racies” of intellectual property. Traditional mode of transnational intel-
lectual property litigation became difficult to adapt to the new situation
of international protection of intellectual property. The reform of tradi-
tional system focuses mainly on the expansion of national fora’s juris-
diction over foreign-related intellectual property cases. Such a trend of
change finds expression in some typical precedents lately taking place
in some countries such as England, the USA, Germany and Holand.
The real evidence also finds expression in some national fora’s apply-
ing foreign intellectual property laws. Modern information instru-
ments represented by digital network technology has brought genuine
challenge to transnational intellectual property protection. However,in
the new context, the breakthrough of traditional intellectual property
litigation systems brought along a series of new problems, among
which are the uncertainty of the scope of the application of laws of pro-
tecting states, parties’ forum shopping initiated from parallel litiga-
tions,and the judicatory inefficiency brought by excess jurisdiction of
national courts. All these problems challenge the wisdom of the world
communities, Whatever Brussels Convention in Europe, or the Draft
Hague Covention on Jurisdiction and Recogition of Foreign Judg-
ments, or The Principles of Intellectual Property by the USA, show
the great efforts of the world communities to conquer new problems in
the conflict laws of intellectual property.

Chapter Three explores one of minute aspects of conflict laws of
intellectual property—the jurisdiction. The chapter is divided into seg-
ments to discuss international jurisdiction problems such as the crea-
tion and validity of intellectual property, its ownership, the infringe-
ment and contracts in relation to the exploitation of intellectual proper-

ty rights. As the award of intellectual property is generally considered
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as a sovereignty behavior, vesting exclusive jurisdiction over the prob-
lem of creation and validity of registered rights therefore seems reason-
able. As far as rights which are not needed to be registered or deposi-
ted are concerned,international practices commonly exclude them from
exclusive jurisdiction. As for validity problems of intellectual property
put forward as defences or counterclaims in litigations, the incorpera-
tion of validity problems into the action in chief reveals the intrinsic
demands of judicatory efficiency. The MPI Proposal and the ALI Prin-
ciples both broke through exclusive jurisdiction over cases of infringe-
ment and contracts of intellectual property, which react the interna-
tional trend of intellectual property jurisdiction.

Chapter Four is on another aspect of the conflict laws of intellec-
tual property—the application of laws. The content of this chapter cov-
ers law applying problems involving the creation and validity of intel-
lectual property, the ownership of intellectual property, the infringe-
ment of and contracts concerning intellectual property. The territoriali-
ty principle determines that laws of the protecting states should be the
fundamental laws applied to such questions as the creation and validity
of intellectual property,the infringement as well as the ownership of
those registered intellectual property. However,due to resulting in the
application of numerous national copyright laws, the means of territori-
ality cannot be an ideal principle of the conflict rules governing the ini-
tial ownership of intellectual property in the context of globalization.
That the ALI Principles attach the country of origin to the authors’
residences while writing their works can be of enlightening signifi-
cance. The ownership of rights created during the period of employ-
ment needs to be regulated by the laws regulating the employment re-
lationship itself. Also, when infringement of intellectual property oc-

curs in a global internet environment and it becomes unpractical to ad-



here to lex protectionis,it is necessary to develop exceptional clauses.
Principle of the most significant relationship seems a feasible option.
But what is to be highlighted is that the significance of the objective of
territoriality principle ought not to be forgotten or underrated even in
the age of cyberspace. Rules of the protecting states can be the correc-
tion or safeguard clause to the exception rules. As for international in-
tellectual property contracts, international theories and practices in-
clude them into the category of ordinary civil and commercial contract.
However, the distinctive feature of intellectual property contracts de-
termines their linkage with a nation’s public policy. Therefore, the sub-
stantial or formal requirements should accept the confinement of the

countries concerned on choice of law.

KeyWords: Intellectual Property; Conflict of Laws; Jurisdiction;
Law Application
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