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Abstract

Abstract

This book mainly analyzes the specific connotation of the limitation
clauses of international conventions on human rights through studying the
decisions and cases of international human rights supervising bodies, and
on the basis of which, the thesis criticizes the limitation clauses of
China’s domestic law, and provides suggestions for perfecting limitation
clauses of Chinese constitution. The thesis consists of seven parts.

The introduction discusses the basic theory about limitation on
rights, including the concept, ideological origins, theoretical basis and the
legislative history.

Chapter I analyzes the limitation clauses of international conven-
tions on human rights in general, including the concept, classification,
the basic function and principles of limitation clauses, and the distinction
and relation of limitation clauses and derogation clauses.

Chapter I explores the connotation of general limitation clauses.
General limitation clauses contain clauses of limitation and clauses of obli-
gation. The former usually appears in the international conventions provi-
ding with the rights of economic, society and culture, the typical one is

article 4 of International Covenant on Economic, Social and Cultural
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Rights; the latter provides for restrictions on rights from the perspectives
of the relation between rights and obligations. This chapter describes the
signification of key elements of the limitation clauses,such as “being de-
termined by law”, “being compatible with the nature of these rights”,
“general welfare” and “democratic society”.

Chapter Il discusses the exi)licit limitation clauses, which contains
legality, legitimacy and necessity. As to legality, legitimacy and necessi-
ty, Human Rights Committee, the European Court of Human Rights and
the Inter-American Court of Human Rights have different standpoints. Le-
gality means the rules which restricting rights rest on are domestic law,
including statute law and unwritten law; what is further the rules must be
accessible and foreseeable, which may not be contrary to the basic object
and purpose of protecting rights; Legal certainty is not absolute, when be-
ing in the absence of certainty, law should have safeguarding clauses to
prevent ahusing power; to delegated legislation, the shurce of the legisla-
tive power, the scope and the monitoring measures should be clear. Le-
gitimacy contains national ‘security, public order, public safety, public
health or morals, individuals’ rights and freedom, the respective significa-
tion of which relies on the interpretation of international huma.h rights in
specific cases. Having been interpreted by Human Rights Committee and
the European Court of Human Rights, the connotation of necessity is
clear. Human Rights Committee considers that necessity contains being
essential, minimal invasion and balance between different interests, while
the European Court. of Human Rights interprets necessity from the per-
spectives of “pressing social need”, relevance and sufficiency and the
principle of proportionality.

Chapter [V analyzes the implicit limitation clauses, the key elements



Abstract

of which are legality and prohibition of arbitrary limitation. This chapter
emphasizes on the analysis of articles 9 and 17 of International Covenant
on Civil and Political Rights. According to Human Rights Committee,
criterion of prohibition of arbitrariness contains reasonableness and neces-
sity further.

Chapter V analyzes the relationship between the limitation clauses of
international conventions on human rights and that of domestic constitu-
tion. The international conventions on human rights and the domestic con-
stitutions interact on each other. In terms of the limitation clauses, they
have some similarities and differences.

Chapter V] analyzes the limitation clauses in China’s domestic law on
the basis of the restriction clauses of the International Covenant on Civil
and Political Rights, and issues some suggestions on perfecting limitation
clauses of Chinese constitution.

In conclusion, the author argues that the values of limitation clauses
of international conventions on human rights are coincident with the philo-
sophical concept which establishes a social order preserving justice. Limi-
tation clauses of international conventions on human rights are crucial ele-
ments to achieve a social order preserving justice. China should further
improve its protection system of civil rights by drawing lessons from

ICCPR’s reasonable clauses and advanced legislative technologies.

Key words : International convention on human rights, Restriction on

rights, Clauses, Constitution
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