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Preface

For over ten years, American judges from the Massachusetts
Judges Conference, a private association of Massachusetts active and
retired state judges, and the McCormack Graduate School of Policy
and Global Studies, a public policy research and training center
which is part of the University of Massachusetts-a 150 — year old,
major American public state university-have worked with their
. Chinese counterparts in courts and law schools throughout China to
share experiences, explore areas of collaboration and exchange, and
help innovative ideas to become reality. Court-connected alternative
dispute resolution, or ADR, and in particular mediation, has grown
to be a central component of this exchange.

Mediation is a preferred method of resolving disputes and
managing conflict in most countries around the world. China is no
exception, and under the leadership of China’ s Supreme People’ s
Court as set out in its Third Five-Year Reform Outline for the
People’ s Courts (2009 —2013) , Chinese courts are expanding their
use and institutionalization of court-connected mediation. The

Massachusetts Judges Conference and the University of Massachusetts
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have been pleased and honored to be able to serve as a resource for
Chinese courts as they undertake this formidable task.

Very early on, we realized that several concepts and terms in
the ADR field are not easily translatable. The industry-specific
jargon led to challenges during simple conversations and posed an
even greater obstacle to information exchange at legal roundtables,
workshops, and trainings. This volume-the first ever English-
Chinese ADR Glossary and Handbook-was developed and co-written
by one of the United States’ foremost mediators, James E.
McGuire, and legal interpreters Sonia Ng and Chi-ho Chan, all
experienced professionals deeply involved in our US/Chinese judicial
program.

Mr. McGuire has specialized in dispute resolution since the late
1980s, and has extensive experience in all aspects of alternative
dispute resolution including mediation and arbitration. He has
personally mediated over 150 cases and served as an arbitrator in over
100 cases, and his experience and expertise extend to a wide variety
of disputes. Mr. McGuire also trains attorneys in negotiation skills
and effective representation of parties in mediation. He is a lecturer
at Boston University School of Law and the Harvard Law School
Program for Instruction to Lawyers Mediation Seminar. Dr. Sonia
Ng and Mr. Chi-ho Chan are both State Department contract
interpreters ; Dr. Ng has supported and specialized in legal exchanges

for over 15 years. The United States Agency for International
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Development ( USAID ) and the U. S. State Department has
graciously provided funding to make this volume broadly available
for use.

Of course, there is no *one size fits all” solution or approach to
ADR - dispute settlement is influenced not only by legal systems
and structures, but by culture, values, tradition, and history. We
hope that this Glossary and Handbook will serve as a useful reference

in the ongoing exchange of ideas between the US and China.
Hon. Wendie Gershengorn
Hon. Peter Anderson (Ret. )

Adria Warren, Esq.

February 8, 2011
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Introduction and Overview ¥

S HIL

Mediation is simple. Parties to a dispute ask a third party to
help them resolve the dispute. They meet in an informal,
confidential setting. The parties discuss the history of the ‘dispute and
their interests in resolving it. The mediator listens to both sides, may

meet separately with each side, discusses options and may convey

(D This is an overview of mediation in the United States. Given the complexity
and diversity of the United States, nearly every sentence could be qualified with words
like “usually” or “generally” or “in many cases.” The reader will understand that
every “fact” will have at least one exception. Except where context specifically
requires some qualifier or makes an explicit comparison, I have omitted such phrases.
I favor clarity over precision. A similar broad disclaimer is appropriate when discussing
the mediation process: there are many variants. The most widely-used is the
facilitative, problem-solving method. Mediation in this article refers generally to this
style of mediation. i

(1) ABEXEEFAREROER. & B3EEOZREMSHENE, JLP
A THSATRE G A" AR L BURCRBRER T ) A R AR B
W EESEMB G FL A REEELS TS, SRR T R 2
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IS R TG B . 7RISR TR IR A LIRRL AR A RS AR 1
BRITHEINABEH . TSR, s F 60 U2 LA DR bR (R RELAR 7 o . AR
BER AR 2RI T
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proposals from one party to another. The mediator may ask questions
and, upon request, may even offer an opinion. The mediator has no
power to decide any disputed fact or legal principle. The mediator
has no power to order a settlement. In most cases, after this process,
the parties reach an agreement. In most cases, the agreement reached
in mediation is durable and self-executing, requiring no further
intervention by a court or a governmental agency.

EARTT LR R, i U7 R S =y th Bk 814y, K
FERERNGALE, BRTREE, FUIUNRRHLKE
LR A& W R A R E K . TR BB BRig AT LS
&7 BT , T 4 R AT BERE 3 T LUK — 7 B4R AR IS 48 T
5. VAR AR, 3R A AT LASRAER . AR, VR
BTN AT AT 24 43 28 52 B BGE P 0 o A IEUU A Hh ke, R
FEREIANG . 752 BUE BT, VA ARG XUT BTk AR S BB R A
(), 3 AT AT , BRI B sBUR LR AT A

Mediation is complex. What makes a successful mediation? No
one definitive answer exists. There are many theories and many
approaches, but no clear consensus. No one knows what
qualifications should be required of a mediator. Courts have imposed
qualifications, but there is no consensus that these are necessary or
even useful. No one knows how many mediators there are in the
United States or in any one state. The data is fragmentary. No one

knows whether mediation is efficient—that it resolves more disputes
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at less cost than any other process. There is no consensus that
mediation should be measured by notions of efficiency. No one
knows whether mediation is sustainable in the way it practiced today
in the United States. Will it still be the dispute resolution procedure
of choice 25 or 50 years from now?

R T REAR A 2%, Xt ]y R B A5 A T B 9 A 3 T — RE Y
B, EILFTEBRIFERD, AL —. BA ANFER R
RN B AYEHE Wb A — e B 2K, (AR IX &
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VA R T ATIE F TR 4 4 e

Mediation is magic. Despite the open questions, it seems that
most people who participate in mediation like the experience and
would recommend the process to their friends. This is true whether
they liked the settlement, whether they are plaintiff or defendant,
large corporation and private individual. We also know that
mediation has emerged as a preferred method of resolving disputes
and managing conflict in most countries around the world.

VAR AT o BORTESRIE VA MR A0, 25 SR A v 2R A
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This article provides a basic framework for understanding
mediation as it is practiced in the United States in the early part of
the 21" Century. We will start by placing mediation on the dispute
resolution map, comparing it generally to other methods of resolving
disputes. The article then gives a general description of the mediation
process and some common principles of mediation. The primary
focus will be on mediation of civil disputes, both court-connected
and those resolved by private party mediators.
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