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Lesson 1
I What Is Common Law'?

Lead-in

ERZEARXKRRRZRJAFZR, BREXEMN MM ELETRERDURTREER IR
BENBRXABMZEREAN—MRSHEARNIE REAERPSRMZERITIN—
AR, BHBRNZER,

1066 FiER KA BARTRIERG, XESLETHERESE - RREBHIR
A, BRAGCELZERIMEESNFOAHELIBEE, ZESEREINETHER, EHL
EEREINREBRAMISW. NEASEITEZEATLE. XL ELN
fEX KA X, '

EEAGZFEEA—MBENELE. XEN 4 HERFRZBRN—FSEEE
FT0. TREATREYUNNERRUMFTRESF. BTREEXRNRR. #RY
BENTEREARTZEETE. Bt REAFERELENEBEZRABLAE
EBRE, BAZEREFRUTULE, SIEHEEEERARNHIT SRR LRE
WEANE—ENITA.

BBZR BB REEL. ZHEAMLME WRERBE 7 AH# %, ERETWE,
IMHRRENRAT, TREKECRGFEE AA2AS. B2, hEESEARIE
ERMARNER EFIEN, MRRRUBEXEIEIR. ANBENSTHANETER
BEBh A,

' common law ¥ifitk, HENIME. KR, MOk, HEE, BUIR, RAMERHICHERME
R —FrRA
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: Objectives

In this lesson, you are required to:

1) understand the origin, evolution and major features of common law;

2) know the scope of common-law legal system and its relationship with civil-law
legal system;

3) differentiate such legal terms as common law, equity, statutory law, and civil
law, inquisitorial system and adversarial system;

4) cultivate practical abilities of using legal language in specific contexts.

Warm-up

Match the following words with their definitions.

A. the power to enforce laws, exact obedience, command, determine, or judge; an
institution that is invested with such power

B. the form, manner, and order of conducting legal suits and prosecutions

C. a conclusion or judgment reached or pronounced

D. a suit or action in law or equity

E. money ordered to be paid as compensation for injury or loss

E. the art or process of determining the intended meaning of a written document, such as a
constitution, statute, contract, deed, or will

G. a judicial decision that may be used as a standard in subsequent similar cases

H. grounds for legal action

' Text

What Is Common Law?

Common law is a system of law that prevails in England and in countries once
colonized by England. The name is derived from the medieval theory that the law



administered by the king’s courts' represented the common custom of the realm, asF
opposed to the custom of local jurisdiction” that was applied in local or manorial courts’. 3

The term “common law” is also used to mean the traditional, prece:dent—bxa,sed4 element in
the law of any common-law jurisdiction, as opposed to statutory law’ or legislation and
also to signify that part of the legal system that did not develop out of equity®, maritime -
law’, or other special branches of practice.

o

History of Common Law
Common law was originally developed under the inquisitorial system® in England

from judicial decisions that were based on tradition, custom, and precedent. Such forms
of legal institutions and culture bear resemblance to those which existed historically in
continental Europe and other societies where precedent and custom have at times played a
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substantial role in the legal process.

Common law, as applied in civil cases (as distinct from criminal cases), was
devised as a means of compensating someone for wrongful’ acts known as torts',
including both intentional torts and torts caused by negligence, and as developing the
body of law recognizing and regulating contracts'’. The type of procedure practiced in
common-law courts is known as the adversarial system, which is a development of
common law.

Before the institutional stability imposed on England by William the Conqueror®
in 1066, English residents were governed by unwritten local custom that varied from
community to community and were enforced in often arbitrary fashions. For example,

king’s court B E¥kEE

jurisdiction FI¥AEHX

local or manorial court # i EMERKEE / RBIEE

precedent-based EFH B, B

statutory law B3CIR, HEWE

® equity # ¥, HIXRBTEERHEENALEL, HEEETATRRETEHEIERRREL R,
LB UM EREZ AL

7 maritime law ¥RE%:, ¥k, HWHFA admiralty, admiralty law, #57 5ARARFIAIE 300 A9 AR AN G K

® inquisitorial system & %], BREERERETE—FFHGE, BTPREL, Suitis (adversarial
system) FEX}

® wrongful FEE:, FELEHN

' tort BN, fHIREM AT LREAV IR L REFAN AL LTH

¥ contract AE, 4, FEHARHAALLBAZ FRERA—FENY, REEEEREECHHBEHE

*? William the Conqueror fEfRE Bifft, vk EEERAR, 1066 FERYEN (Hastings) {THEEWRD

B, AYREEZEE, EARTHEEE e A4S
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IR - rts generally consisted of informal public assemblies that weighed conflicting claims
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in a case and, if unable to reach a decision, might require an accused to test guilt or
innocence by carrying a red-hot iron or snatching a stone from a cauldron' of boiling water
or some other “test” of veracity” (trial by ordeal®). If the defendant’s* wound healed within
a prescribed period’, he was set free as innocent; if not, execution usually followed.

In 1154, Henry II became the first Plantagenet® king. Among many achievements,
Henry institutionalized common law by creating a unified system of law “common” to
the country through incorporating and elevating local custom to the national, ending local
control and peculiarities, eliminating arbitrary remedies’ and reinstating® a jury® system—
citizens sworn'® on oath to investigate reliable criminal accusations and civil claims. The
jury reached its verdict" through evaluating common local knowledge, not necessarily
through the presentation of evidence, a distinguishing factor from today’s civil and
criminal court systems.

Thus, in English legal history, judicially-developed “common law” became the
uniform authority throughout the realm several centuries before Parliament acquired the
power to make laws.

Three Connotations to the Term “Common Law”
There are three important connotations to the term “common law”.

Common Law as Opposed to Statutory Law
The first connotation differentiates the authority that promulgated™ a particular

law. For example, in most areas of law in most jurisdictions in the United States, there

! cauldron A48

? veracity 3, ¥

* trial by ordeal MBRRM, WM —FELFYE, PERZARIMEHNANR, HERIE RN Z
AT RRERHR

defendant 4, HiEA

prescribed period HL5E B BR

Plantagenet SEEFH (1154-1485 4F), AFH _HBRADHE = Rt SRS ER N R TEH
remedy FhBL, B

reinstate ¥ &

jury BEERH, EERAE M FUREMREMRAE, LRI RARNEs, S5, RETRREnE
H-TLAUTIEF 4 i 3R E R B

" swear ¥

U verdict (RERTHIE) RIF. Mk

promulgate A1

w ®m a a w» oa



are “statutes” enacted' by a legislature, “regulations” promulgated by executive branch
agencies pursuant to’ a delegation of rule-making authority from a legislature, and
“common-law> decisions issued by courts (or quasi-judicial tribunals® within agencies).
This first connotation can be further differentiated into a) laws that arise purely from the
common law without express* statutory authority’, for example, most of the criminal law®,
contract law’, and procedural law® before the 20th century; and b) decisions that discuss
and decide the fine boundaries and distinctions in statutes and regulations.

Common Law as Opposed to Civil Law’

The second connotation differentiates “common-law” jurisdictions (most of which
descend from the English legal system) that place great weight on such common-law
decisions, from “civil-law” or “code” jurisdictions'® (many of which descend from the
Napoleonic Code'' in which the weight accorded to judicial precedent is much less).

Common Law as Opposed to Equity

The third connotation differentiates “common law” (or just “law™) from “equity”.

As early as the 15th century, it became the practice that litigants'? who felt they had
been cheated by the common-law system would petition' the King in person. For example,
they might argue that an award" of damages'® (at common law) was not sufficient redress'®
for a trespasser'” occupying their land, and instead request that the trespasser be evicted'®.

enact f<E (35HR)

pursuant to AE, HKHR

quasi-judicial tribunal ¥ T¥ERFET, WHRB RS, TERMFTSITHEREEDEMRIIY

express BARARY, FRE

statutory authority #lEEA¥ETR

criminal law %

contract law & ¥

procedural law B

civil law REER, NHRAMER

' “code” jurisdiction “HBIER” FIEEHX

H Napoleonic Code (EWAIEMD, XA (EERER) K (REL), BRFHEERBELN—BEL, ¢
#4 Code Napoleon

' litigant JFA LA

B petition ([ILAZHM) Bk, BHR

¥ award gk, Hpk

¥ damages iEREE

% redress BpB%, MYF

' trespasser JERABE , trespass HIELBAMAT, BEITH

B evict IR

R . T R S B
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qFrom this developed the system of equity, administered by the Lord Chancellor’, in
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the Court of Chancery’. By their nature, equity and law were frequently in conflict and
litigation® would frequently continue for years as one court countermanded* the other, even
though it was established by the 17th century that equity should prevail.

Before 1873, England had two parallel court systems, courts of “law™ that could
only award money damages and recognized only the legal owner of property, and courts
of “equity” that recognized trusts of property and could issue injunctions’ (orders to do
or stop doing something). Although the separate courts were merged long ago in most
jurisdictions, or at least all courts were permitted to apply both law and equity (though
under potentially different laws of procedure®), the distinction between law and equity
remains important in a) categorizing and prioritizing rights to property’; b) in the United
States, determining whether the Seventh Amendment’s guarantee of a jury trial® applies or
whether the issue can only be decided by a judge (issues of equity); and c) the principles
that apply to the grant of equitable remedies by the courts.

In England, courts of law and equity were combined by the Judicature Acts of 1873
and 1875°, with equity being supreme in case of conflict.

In the United States, parallel systems of law (providing money damages) and equity
(fashioning a remedy to fit the situation, including injunctive relief) survived well into the
20th century in many jurisdictions. The United States federal courts procedurally separated
law and equity until they were combined by the Federal Rules of Civil Procedure'® in
1938—the same judge could hear"' either kind of cases, but a given case could only pursue
causes in law or in equity, under two separate sets of procedural rules.

' Lord Chancellor (#E) #F LR ENARE, HEARIEANEK, BABRAZ—, HEHESL

HHEERML

Court of Chancery XA E#EE, BT

litigation #Fi4

countermand B3 (64)

injunction #&# 4, %S

different laws of procedure AR[E R T

right to property B 7=HUF|, 8. KBEREREHR “Yi”, B0 real right,

jury trial BEHHEHH, RREWHILEBHEHATIEERERREOTEH, BHH trial by jury, SHIRE

Ky B # L bench trial,

% Judicature Acts of 1873 and 1875 # Supreme Court of Judicature Act 1873 0 Supreme Court of Judicature
Act 1875, 1873 £Ffll 1875 £ @AM B EEARSREN (FRALE)

" Federal Rules of Civil Procedure (£[E) (B RIFIFAMNY, H%EBIHERAERERFRIENIT
e s | :

" hear B

® w2 e v A W ow



L
Common-law Legal Systems

Common law constitutes the basis of the federal law in the United States and the
states’ laws (except Louisiana), the federal law in Canada and the provinces’ laws (except
Quebec), the legal systems of England, Wales and Northern Ireland of Britarn, the
Republic of Ireland, Australia, New Zealand, South Africa, India, Sri Lanka, Malaysia,
Brunei, Pakistan, Singapore, Malta, Hong Kong Special Administrative Region of China,
and many other generally English-speaking countries or Commonwealth countries. The
main alternative to the common-law system is the civil-law system, which is used in
continental Europe, and most of the rest of the world.

The opposition between civil-law and common-law legal systems has become

{MET UOWIWIOY S| JBUAA | UOSSET]

increasingly blurred, with the growing importance of jurisprudence’ (almost like case law
but in name) in civil-law countries, and the growing importance of statute law and codes in
common-law countries. An example of this is the United States, where matters of criminal
law, commercial law (the Uniform Commercial Code’ in the early 1960°s) and procedure
(the Federal Rules of Civil Procedure in the 1930’s and the Federal Rules of Evidence® in
the 1970’s) have been codified.

The U.S. state of New York, which also has a civil-law history from its Dutch
colonial days, also began a codification of its laws in the 19th century. The only part
of this codification process that was considered complete is known as the Field Code*
applying to civil procedure. The original colony of New Netherlands® was settled by the
Dutch and the law was also Dutch. When the British captured the pre-existing colony, they
continued to allow the local settlers to keep their civil law. The influence of Roman Duich
law® continued in the colony well into the late 19th century. The codification of a law of
general obligations shows how remnants of the civil law tradition in New York continued
on from the Dutch days.

The United States federal government (as opposed to the states) has a variant on a
common-law system. The United States federal courts only act as interpreters of statutes

jurisprudence ¥(pks%, BHHEEN

Uniform Commercial Code (FE[E) (G—REi), ABRMIMKREEER, S&MNITRE, ik UCC

Federal Rules of Evidence (FEE) (BFFFEEMY

Field Code (JE/RENESLY, BISRH (AYRFIFIAEML), T 1848 £y David Dudley Field B, 53k

BN RETFIAEM A RIS

* New Netherlands $TR482, 1614 £ E 1674 EMLELEWATELNRA RN, HHERAHEHES HEHE
RGN, RRIEZKAEMN . B AR R4 X

¢ Roman Dutch Law B #2236 %, M 15 EFHT 19 HEMH2HERER, UEEIREMND D

HE, ALABEIEEERER

AW N -



I . the constitution to elaborate and precisely define the broad language, connotation, but
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unlike state courts, do not act as an independent source of common law. However, there
are still some situations where United States federal courts may be permitted to create
federal common-law rules. Statutes which reflect English common law are understood
always to be interpreted in light of the common-law tradition, and so may leave a number
of things unsaid because they are already understood from the point of view of pre-
existing case law and custom. This can readily be seen in the area of criminal law, which
while remaining largely governed by common law in England, has been entirely codified
in many U.S. states.

EXxercises

Part I. Vocabulary

Complete the following sentences with the appropriate form of the words given
below.

1) A possible case of detention might involve store personnel who generally
have the right to detain a person they suspect of shoplifting.

2) After in the seven-man, five-woman jury at Lewes Crown Court, the
presiding judge sent them home until 10:30 am on Wednesday when the trial would be
opened.

3) The attorney the court on March 23 to dismiss the case against Polanski,
arguing recent changes to California’s constitution gave her more rights as a victim to
influence the case.

4) The court’s is broad, covering almost all civil matters arising under
Australian federal law and some summary criminal matters.

5) Most states of the U.S. require landlords to give their tenants at least 30 days’ notice
before they may their tenants from business premises.

6) English common law is mostly derived through a long series of court from
different cultures spanning many centuries. _

7) The prolonged process left all parties concerned emotionally drained and
financially exhausted.



8) The jury in the Diana, Princess of Wales inquest today returned a
unlawful killing through negligent driving.

Part ll. Understanding of the Text

1. Read the text and answer the following questions.

1) How did “‘common law” get its present name?

2) According to the text, what was common law as applied in civil cases primarily
devised for?

3) According to the text, what is the essence of the difference between common law and
statutory law?

4) According to the text, how did the system known as “equity” as opposed to “common
law” come into being?

5) Which shall prevail in case of conflict in England, law or equity?

2. Read the text again and decide whether the following statements are true or false.

1) It was King Henry II of England that institutionalized common law.

2) The power to promulgate regulations by executive branch agencies is
delegated to them by a legislature.

3) The main alternative to the common-law system is the civil-law system.

4) The federal courts of the United States are an independent source of common
law.

5) Criminal law is largely governed by common law in England today.

Part lIl. Translation

1. Translate the following sentences into Chinese.

1) The term “common law” is also used to mean the traditional, precedent-based element
in the law of any common-law jurisdiction, as opposed to statutory law or legislation.

2) For example, in most areas of law in most jurisdictions in the United States, there are
“statutes” enacted by a legislature, “regulations” promulgated by executive branch
agencies pursuant to a delegation of rule-making authority from a legislature, and
“common-law” decisions issued by courts (or quasi-judicial tribunals within agencies).

3) In England and Wales and in most states of the United States, the basic law
of contracts and torts does not exist in statute, but only in common law that is
modifiable by statute.
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4) Such forms of legal institutions and culture bear resemblance to those which existed
historically in continental Europe and other societies where precedent and custom
have at times played a substantial role in the legal process.

5) In almost all areas of law, statutes may give only terse statements of general
principle; the fine boundaries and definitions exist only in common law.

2. Translate the following sentences into English.

1) i R p VR E T TR BB AU B B B R R 2 RS SR — i,

2) HPEREREA 14 HHERFKRSEERFITERY. ERATREFRAW—HFRE,
REFEEROWEZ—.

3) TERE, BFREBTH—TURAE R MREBH SSUA M.

4) BYEIER EZLEAT T WK DA S B2 R R il B K S W B LA B XM AR

5) FERE 1938 4 (BGBRIFFFIAMND FHZHT, REBRFFIKREE +E @A A
HIFIAERFRARA. ‘

. Translate the following paragraph into Chinese.

Scotland is often said to use the civil-law system but in fact it has a unique system
that combines elements of an uncodified civil law dating back to the Corpus Juris
Civilis ((R¥K4)) with an element of common law long predating the Treaty of
Union (§BE&£4))) with England in 1707. Scots common law differs in that the use
of precedents is subject to the courts seeking to discover the principle which justifies a
law rather than to search for an example as a precedent and that the principles of natural
justice and fairess have always formed a source of Scots law.

Supplementary Reading

Aspects of the Common-law System

The influence of the Corpus Juris Civilis' on the common law has been modest.

The Corpus Juris Civilis furnished many of the substantive rules of law contained in the

forerunners of the major legal codes of European countries. Undoubtedly the Corpus also

influenced the development of at least some of the common-law rules and principles.

1

Corpus Juris Civilis (ELTREHY, X (REARLE), RFDVESWAELTE—IHT RN —FFHL
AR, HOEAER, AR08 (A, (CEURITIE. GEENEE) LR (R, BERBTLRT 530
F£&4. HBTBRTHAFDHFERFNAFRS. NBNEERN TERENRE. SEB¥AERREAN
R AREL T REMBRFHEHES, HET HEFLRERERRERNER,



While Roman law' was taught at Oxford before the common-law system emerged inSE_—G_—G_—_—_—
England after the 13th century, the influence of Roman law was not as pervasive as in the 1
civil-law countries.

While common-law countries have statutes in various areas, sometimes collected into
codes, they have been derived more from an ad hoc’ process over many years. Moreover,
codes of common-law countries very often reflect the rules of law enunciated in judicial
decisions (i.e., they are the statutory embodiment of rules developed through the judicial
decision-making process).

The lack of integrated, comprehensive codes in common-law countries has also
resulted in another unique feature: the existence and growth of equity law. This is ironic
in light of the fact that the concept of equity law originated in Rome, at a time when the

£MET UOWILIOD S| JBUAN | UOSSaT

Jjus civile’ could not be used to cover situations involving non-Roman peoples coming
under the umbrella of the Empire, and for whom some manner of law had to be developed.
Equity law developed in England as a legal method to soften the often harsh effects of
judicial precedent or legislation, to establish different procedures that might be required
for a particular issue in the interests of fairness when common-law remedies were not
available or could not ensure a just result in a particular case, and to deal with new
problems that called for different remedies than the common law provided.

Common-law system is also different from other legal systems in terms of the role of
judicial decisions in the making of law, and the manner of legal reasoning®. In common-
law countries, precedent has been elevated to a position of supreme prominence.

The lack of comprehensive legal codes forming general framework of private,
commercial, and criminal law also affects methods of legal reasoning of the common-
law system. In common-law countries, judges apply inductive reasoning, deriving general
principles or rules of law from precedent or a series of specific decisions and extracting an
applicable rule, which is then applied to a particular case.

! Romanlaw BOHHMESH OFERENER, BETHEMNSE. XEFXR (GERY). W (AFEER)
MPARKBEZANFE, HPREEEABBETERFKRRTSHSW EEER. fTERKETHRRE
ERTATEEER, BPESENERTERE LOTAEWH, FEENASEET CHNEREREAE
EEmR,

2 adhoc (RITiB) &M, AFE—HEHWERK, SE—SEENEXY

> jus civile (BLTH#) (REEY, 0 (AREY, EERFOIEREANER, AFEAKSMTEREEY
BRI, BN IMERES, CEATY AR, RASEERN X5 DM ENITHER.
EFRNERURAR—BHFABFHIE, REARKERTEE, HERTHE, BXEXaBLRE
=%,

*  legal reasoning HEEHE, RN IEAME. MNNEREITHEL, FEEERREHPEHRA K
MRS, EERGTRENMRERE, MIRENED LR, EXNRAKER, ARRNRE
£ LB, ‘



