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Abstract

The issue of facultative application of conflict rules has received much
attention from foreign scholars in the recent years, and the practice of facul-
tative application is not rare in the Chinese courts when adjudicating cases
containing foreign elements, it is therefore worthy of researching in the the-
oretical and practical respect. The history and current status of the faculta-
tive application of conflict rules will be firstly explored. Then this disserta-
tion elaborates on three elements that may contribute to the formation and
operation of the facultative application of conflict rules. A proposal is put
forward to regulate the application of conflict rules.

The book contains 6 parts.

The introduction of the book points out that the facultative application
of conflict rules is practiced in some countries. Two points of views are ex-
plored to estimate whether they can provide reasonable and sufficient expla-
nation to the issue. Although the facultative application of conflict rules re-
sembles the implied choice of the theory of autonomy of will, it is improper
to equate the facultative application of conflict rules with it, because autono-
my of will is an approach of choice of law that is limited in the specific areas.
In some countries, the norms in the Civil Law can be divided into two cate-
gories, namely ius cogens and iusdispositivum. Some proposals are put for-
ward to furnish the conflict rules with specific character, thus drawing the
conclusion that the conflict rules with different characters should be applied
in different ways.

But in the context of settling the disputes, the application of conflict
rules is not the objective per se, it constitutes only one part of the applica-
tion of the law and can only be understood in connection with the interpreta-

tion and application of the foreign law that is referred to by the conflict
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rules. Furthermore, the application of conflict rules cannot isolate itself
from the civil procedure under which the application of conflict rules is exer-
cised. The discussion should not be limited in the frame of conflict of laws
itself, and the concrete interests of different parties and the coordination of
various interests arising from the legal relations containing the foreign ele-
ments should not be neglected. This book will be expounding on the issue of
facultative application of conflict rules in the context of the application of
laws in the trial.

Chapter 1 describes the history and current status of the facultative ap-
plication of conflict rules. It should be mentioned that the theory and prac-
tice of the conflict of laws has circled around the application of foreign laws
at the early stage of conflict of laws, and the issue of facultative conflict
rules is hidden in the question “whether the foreign law should be applied ac-
cording to the request of the parties”. The study of the history shows that
the formation of the common law system, the institution of the writs and ju-
ries, the competition and coordination of jurisdiction of different courts have
made contribution to the model how the foreign laws are applied in England.
In the Civil Law countries, the application of foreign laws can only be under-
stood in the background of the slow establishment of the nations and of the
reception of Roman law. The book also selects several countries such as
England, United States, France and Sweden to demonstrate how the faculta-
tive application of conflict rules is operated.

Chapter 2 puts the facultative application of conflict rules in the process
of the application of laws in the adjudication of cases with foreign elements,
and points out how the procedural interest could exercise influence on the
application of conflict rules.

The book holds that the import of the theory on facultative conflict of
laws that was put forward by German Scholar Flessener lies on the different
starting point. Flessener treated the application of law as a whole and delib-
erate on the reasonableness of the application ex officio of conflict rules in

the respect of the difficulties and barriers arising from the application of for-
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eign laws. In respect of adjudication, the regulation of the rights and obliga-
tions of the parties depends on how the applicable law could be applied. As
the precondition of application of laws, the interpretation is always under-
stood as the illumination of the content of legal norms. The book makes
comments on the objective interpretation and argumentative interpretation of
foreign laws. It is emphasized that the interpretation of foreign law and the
proof of foreign law cannot be separated from each other. The goal of inter-
pretation of foreign law will determine how the ascertainment of foreign law
will be operated. The objective interpretation and argumentative interpreta-
tion could bring about severe and heavy burden to the ascertainment of for-
eign law, and lead to the increase of the cost and the lack of the efficiency of
the procedure. The “institutionalized evasion of institution” thus comes into
existence. The essence of the facultative application of conflict rules lies on
the fact that the parties are endowed with the opportunities with which they
could decide on their own whether to request the application of conflict rules
after balancing the cost and interests arising from the trial.

Chapter 3 observes the facultative application of conflict rules in the
context of civil procedure, and suggests that the procedural right of disposi-
tion constitutes one legal basis of facultative application of conflict rules.

The application of conflict rules set the precondition that the relevant
dispute contains the foreign elements. Under the principle of “ Verhand-
lungsmaxime”, the parties can take control over the presentation of materi-
als of the suits, and thus exert influences on the application of conflict rules.
The judge should not interfere with the desires of the parties in respect of
the presentation of materials of the case. In comparison, the classification of
foreign law as facts endows parties with the rights to control the application
of conflict rules. At the same time, the right of disposition has been extend-
ed to the participation of parities in the process of application of laws.

Chapter 4 discusses the legal basis in the frame of various theories of
Private International Law. In the context of conflict of laws, the universalist

inclines to abstract principles from the Public International Law to impose
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obligation on a nation to establish the institution of conflict of laws and the
application ex officio by the courts. The positivists could refuse to admit the
basic legal character of foreign law, and thus endow the parties with the
rights to determine whether to apply the conflict rules. )

The book takes the view that the essence of the facultative choice of
laws lies on the recognition and respect of the party interest of legal relation-
ship with foreign elements. The interest theories, including the governmen-
tal interest theory and the interest theory of Private International Law put
forward by German scholar Kegel, lay great importance on the private inter-
est. The practice of facultative choice of laws in the European countries
vests new meaning to the interest theory.

Chapter 5 explores the theory and the practice of the application of con-
flict rules in China. The dissertation sums up the various mode of facultative
application of conflict rules in Chinese courts, and makes concise comments
on the views concerning about the facultative conflict of laws. Viewing from
the procedural interest, the procedural right of disposition and the relevant
theory, the possible mode of application of conflict rules is expounded. As a

conclusion, a proposal on the application of conflict rules is put forward.
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