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Abstract

This book has a further study on intellectual property protection of
Intangible Cultural Heritage (ICH) by using interpretation method,
comparative method and other research methods. In order to maintain
cultural value,economic value and to balance the benefits of parties in
relation to the productive protection of ICH, this book puts forward to
establish an ICH sui generis regime which is independent to current
intellectual property system.

ICH is endowed with distinctive economic attribute in the process
of global labor productivity increase and economic structure
transformation. The imbalance of economic strength and technological
means lead to a series of cases that the ICH of developing countries and
traditional communities is used by developéd countries/regions
illegally. Against the background, the study on ICH protection has
become an important issue at home and abroad. Meanwhile, many
international organizations and countries are committed themselves to
explore effective approaches of ICH protection.

UNESCO and WIPO have made great progress on exploring the

mode of ICH protection. They had put forward related concepts from
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different perspective. By analyzing the connotation and extension of
ICH, Traditional Knowledge( TK) and Traditional Cultural Expressions
( TCEs) raised by scholars from different international organizations,
countries and regions, this book puts forward a creative point of view;
ICH consists of three indiscerptible parts. They are TCEs, TK and
traditional signs. This conception is in complete accord with broad TK
conception definite by WIPQ.

The initiation and spread of the conception of ICH protection is
promoted by the development of the theory of human rights. This book
believes that Human lLegacy Rights reflects the respect for human
history and culture after further researching on the concept of the third
generational human rights including human legacy right, human cultural
right and ecological environment right; human cultural right principle is
the branch of human rights development and the essence of cultural
diversity protection is a kind of moral necessity inseparable form human
rights ; ICH is related to the ecological relationship between human being
and cultural nature in the ecological system, which is also the important
resoufce protected by ecological environment method.

ICH legal rights creating need both legal basis and realistic
demands. To solve the unfair phenomenon during the process of benefit
distribution , this book puts forward that a fair benefit distribution order
is needed and the rationally of the existing of public field should be
fully considered in order to create legal rights, that means, the protection
of ICH can not cumber the progress of society and damage the benefits
of traditional community. This book innovatively purposes that the ICH
should be classified management according to different situations. The
relationship between traditional communities/indigenous people and the

third party who use ICH should be correctly handled so as to balance of
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benefits between them.

To protect ICH as intellectual rights has reached an agreement
internationally. By analyzing characteristics and features of ICH and
comparing it with current intellectual property , this book points out that .
ICH is a kind of traditional knowledge that innovates progressively and
there is the possibility to transfer it into intellectual property. As the
description and technical features and description are varied,
theoretically , ICH intellectual property does not in complete match to
the present intellectual property system which is built on the basis of
modern knowledge ,and there is even confliction between the two. In the
situation that patent law, copyright law and trademark law divide and
rule independently, it is difficult to realize an in-depth exploration to the
individual characters, common features and the merit and method to
protect it. The present intellectual property system is incapable of
protecting the legal rights of ICH.

As it is impossible to use present intellectual property system to
effect scientific protection to ICH property, some international countries
and organizations have begun to discuss using sui generis regime to
effect ICH protection, that is to setup independent laws and regulations
for specific legal objects. After analyzing related legislation from
different countries,the author believes that it is practical and reasonable
to set up sui generis regime for ICH protection which is independent of
current intellectual property system,and it is possible to avoid matter-of-
fact and fragmental legislation method and ensure the success of
legislation. The sui generis regime for ICH depends mainly on defensive
protection to prevent unjustified enrichment and realizes the balance
between the spread of culture and the division of interests.

China has rich ICH resources while the excessive and inadequate
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exploration to these resources have caused irreversible loss, although the
government attaches great importance to the protection of ICH resources
and makes great effort to apply for relevant programs and records them,
and we pay great attention to the confirmation of successors and
encourage the promotion and transmission of ICH. For the lack of
relative legal rights, the efforts made by governmental and non-
governmental institutions are in quite imbalance. To solve this problem,
this book proposes a view on establishing sui generis regime of ICH
protection in our country to realize effective protection and transmission
of ICH in cooperation with administrative methods. This book also
proposes the major coverage and legal framework for the law of ICH
protection.

There is difference between the sui generis regime on ICH protection
and present intellectual property right system. According to the political and
social situations of our couniry and positivistic experience analysis during
the process of ICH protection, the subject of ICH right should be the
community or Jocal institution in which ICH is born, spread and
transmitted. On the basis of in-depth study of the classification system made
by UNESCO and WIPO, this book proposes the view of combining the
content and right of ICH and makes an analysis of the adaptability of the
combination from the aspects of openness, profitability, cultural
identifiably , regional dependency, reliability, and human publicity. The
content of sui generis regime rights should involve the rights to register,
use, reveal the source place,respect cultural dignity ,ask for permission in

advance, share the interest,and prevent piracy.

Key words: intangible cultural heritage, intellectual property, sui

generis regime
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