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Abstract

This paper has 5 chapters and 18 sectors, including 170, 000
words. What a’re discretionary circumstances of sentencing and its
standardization is discussed in the first chapter, which is the basis
of other chapters . In the first sector, what is discretionary
circumstances of sentencing is discussed. The author introduces it
is statutory and mandatory when discretionary circumstances of
sentencing is applied. The criminal law is the only form of source.
Its substances of the plot is based on overall performance of the
objective hazards and the perpetrator’s subjective risk. The
performance of the sentencing discretion of the plot are mostly
associated with crime constitute and the performance of personality
are mostly pre-crime physical characteristics, environmental factors
and behavior reflect the attitude of the offense. The classification of
discretionary sentencing in the plot, in accordance with their degree
of influence of punishment can be divided into heavier, lighter,
relief, exemption. The existence of the discretionary sentencing
plot have philosophy and criminal law basis. In the second sector,
The author believes that discretionary sentencing plot’s
standardization application has four meanings. its essence is to
achieve the sentencing of fairness and justice; the significance of

their performance is in three areas; the necessary conditions for its

L ] 1 L]



Bz ¥ A Y AL EAAR

application are three-fold: to stick to the basic principles of criminal
law, criminal liability must be accurate positioning, the criminal
must be appropriate to the exercise of discretion.

The second chapter discusses applicable principles of the
discretionary sentencing plot . The author pointed out that the
sentencing discretion of the plot must be a standard application in
sentencing practice. On the one hand, it must be within the scope
of the principles of sentencing; the other hand, it is more specific
than the principles of sentencing. Judging in accordance with the
criteria established, the principles are four: application principle
according to the law, and individualized application principle,
prohibiting duplicable evaluation principle, the principle of a
balanced sentencing. About applicable principle in accordance with
law, the author advocated “law” can be broadened the state
regulations, judicial interpretations, opinions law areas . At the
same time, on application principle according to the law, we must
pay attention to qualitative and quantitative united analysis . With
regard to applicable principles of individual-oriented, the author
pointed out that in the abstract level, determining charges under
the premise of the crime plot is right. INDIVIDUALIZED
application principle have a profound expression in discretionary
mitigation, discretionary relief, probation system. Prohibiting
duplicable evaluation principle has two basic requirements: First,
the basic elements of a criminal constitute can not be the
discretionary sentencing circumstances ; Second, once the facts
have been recognized as a determining sentencing plot, its plot can
only be treated as a discretionary, not another crime. The fact that

to deal with. In addition, the remaining discretionary sentencing

L] 2 L]



Abstract

may be converted into the circumstances of the case (not converted
to a statutory sentencing plot, nor is it converted into aggravated
Criminal) . At the same time, the author also believes that
prohibiting duplicable evaluation principle is to limit the re-use of
behavior as a conviction or sentence on the same domain, if the acts
still have re-cognition necessary in the other areas, then such an
evaluation is still necessary. The author pointed out that the
principle of balanced sentencing has two implications. The first is
substantive requirement which insists penalty should be
proportional to the nature and quantity of plot. Followed is form
requirements . First, in a particular areas, application of all kinds
of discretionary sentencing plot should have a unified standard.
Second, a similar crime, a similar sentencing discretion of plot in a
specific time frame consistency should be maintained . Third, same
person should remain balance when he sentences same plots,
Fourth, the application of the same object should be normal.
Addition, the principle emphasis on maintaining a legitimate target
and the direction of justice,

The third chapter, applicable rules is the core part of this
paper. In this section, the author mainly discusses discretionary
circumstances of sentencing’s applied standards and the basic
steps .

In the first sector, basic method of the discretionary plot of
sentencing, the author highlighted: The basic method is based on
the principle of quantitative analysis and qualitative analysis as a
supplement. Then, they are discussed that the need for quantitative
analysis, the basic concept of quantitative analysis and the value of

qualitative analysis. The author stressed that it is necessary on the
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basis of evidence which has accumulated to quantify the application
of plot. At the same time, quantitative analysis does not exclude
the value of qualitative analysis. In particular, on the penalties for
specific types and specific types of discretionary sentencing plot, in
a sense, qualitative analysis should continue to be dominant; the
same time, qualitative analysis is also a measure of discretionary
sentencing norms .

In the second sector, quantitative operational rules is
discussed. In this section, first of all, the author pointed out that
cells division must be within the same kinds of criminal
punishment, but each species can be coordinated and transited by
means of criminal punishment cell, which in fact is the key content
of a quantitative analysis but also the basis for punishment of
heavier, lighter, reducing, exemption. 1 believe that is necessary
for cell division of punishment, but also can be achieved ; it is not
necessary for cell division of additional punishment to further
divide; among principal penalty imprisonment punishment is
divided into eight cells, the death penalty two punishment cells;
principal penalty and additional penalties are a total of 14 cell
division and 13 changing regions,

Second, it is heavier, lighter, reducing plot’s application of
penalty methods. 1 believe that application should follow the
following steps: first, according to criminal constitute (the crime of
quality or charges) and the sub-plot of special principles to
determine the statutory penalty and sentencing of Legal Sentence
starting point; second, Sentencing starting plot are adjusted based
on the facts that are associated with acts which constitutes a crime;

third, according to general principles of statutory penalties of crime
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and remaining crime plot adapt the sentencing starting point once
again; Fourth, on principles of criminal law, a modest correction
can be done in order to ensure a fair criminal declaration.

Third, it is about multi-plot’s competing of discretionary
sentencing. Methods in their application should follow the
following steps: first, screening and arrangement about the
circumstances of the sentencing discretion is a need. Secondly,
according to the appearing order, each sentencing discretion of the
circumstances can be calculated its adjustment volume of the
ultimate penalty (for example, the case, there is a attenuating
circumstances, and one mitigating circumstance, an aggravating
circumstances, assuming that the empirical data through the right
norms, attenuating circumstances’s sentence adjustment is 1 / 4,
mitigating’s range of upper and lower limit of the maximum
sentence is 1 / 2, aggravating 's sentence adjustment is 1 / 3).
Third, determination about the final declaration of punishment is
made, (for example, in a specific crime, Legal Sentence of 3 years
to 10 years, basic sentence is 4 years to 8 years, the penalty
adjusted by the attenuating circumstances is 3 years to 6 years; the
penalty adjusted by the mitigating circumstances is 1. 5 years ~ 3
years; the penalty adjusted by aggravating circumstances is 2 years
to 4 years, the final declaration of punishment should be within 2
years to 4 years. ). Lastly, it is the path of realization. The author
argued that the legislative and the judiciary methods should be
adopted to achieve the synchronization forward,

The third sector is the rules of discretion waive. First of all,
the problem is the understanding of the Criminal Code 37. In my

opinion, first, among Article 37 of the Penal Code, the
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circumstances of the crime only to be understood as discretionary
sentencing plot, which is the legislative intent that through the
application of the circumstances to achieve the purpose of
decriminalization. Second, the article is not aimed at all sub-
charges, the crimes whose penalties are waived must be a very
minor crime. Third, from the analysis of language and the wording
of the Penal Code 37 the plot refers to the discretionary sentencing
plot that appear in the course of crime. However, from the point of
“it ought to be”, it should not be excluded the discretionary
sentencing plots that appear before the crime and after the crime.
In this regard, Article 37 of the Criminal Code is not a small gap.
Secondly, it is about the applicable conditions of discretionary
exemption. The conditions are: first, the exclusive object of the
crime. On one hand, its judged criteria should be a term of
imprisonment rather than on charges of alleged crimes. Legal
Sentence of crime in the principal penalty is imprisonment up to
three years and must be the existence of the other principal penalty
or additional punishment, and another single additional punishment
of crime should also be included. On the other hand, the
corresponding provisions of the Criminal Code should be covered by
chapter 4, chapter 5, Chapter 6 and chapter 9. Also we must point
out that the Penal Code offenses covered by the main body 37
should be limited to natural person, corporate crime should not be
included. Second, The plot of the absolute majority of the
sentencing discretion plot should be lenient punishments or the
combined effect of sentencing discretion plot must be positive,
Must be emphasized that the sentencing discretion of the plot must

be consolidated to promote a positive sentencing Evaluation. In
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particular, the practical concerns must be on the plots which are
after the crime situation. Third, the material damage caused by
criminal acts have been identified and stopped. Fourth, the social
ethics’ recognition about non-punitive approach.  Fifth,
discretionary exemption program restrictions did not clear, I think
this is a major mistake, It can be increased: exempted from
criminal punishment must be reported to the trial Committee .

The fourth sector is penalty rule of discretion to reduce. First,
in terms of the value of discretion to reduce, mainly are the
following aspects: to achieve the dialectical unity of the general
justice and individual justice ; to adjust the contradiction between
law and reality; to achieve justice and utilitarian . Secondly, from
the legislative technical, there are many means lowering the
penalties can be realized, but these tools in its application has its
own flaws. Contrast to the statutory plot, the legal interpretation,
criminal policy, jurisprudence system, discretionary sentencing plot
can fully realize the relief function. Once again, is the
understanding about “special circumstances of the case,”. In my
opinion, these circumstances mainly is discretionary sentencing
plot, but the plot does not exclude the application of non-
discretionary sentencing. Of course, these facts must be in the
broader provisions of the law, and may be the existence of super-
normal, Finally, the current system has legislative and judicial
shortcomings, to reflect on. The author carried out the question-
how to improve the relevant design,

The fourth chapter is about applicable barriers and the ways of
improvement. In the first sector, I pointed out that existence form

of the sentencing discretion, “estimate pile type” sentencing
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methods, the applicable environment create obstacles. In the
second sector, the sentencing standard-based system is
constructed. First of all, the need to standardize the inter-
subjective division of authority, which also may be called for the
person’s standardization ; Second, it is gradually standardizing the
variety of circumstances, which also may be called for the object
(object) standardization. The third Sector discusses the legislation
improvement of the plots. The author stressed that the substantive
law make it clear that the content and status of discretionary
circumstances of sentencing; and make it clear that the application
norms of discretionary circumstances of sentencing and the
implementation of “sentencing guidance. ” In procedural law, we
must clearly separate sentencing proceedings and specific sentencing
recommendation system. The fourth sector discusses the means of
justice to achieve the application standardization. I pointed out that
the case system should be adopted; at the same time, it is needed
that deepen the reform of sentencing standardization and reform the
verdict.

The fifth Chapter stressed the need to create a sound legal
environment in order to ensure normal application of discretionary
circumstances of sentencing. First, through find the refraction
phenomenon of Ting Xu case as the starting point of social
environment, the author research the application of a general
inspection, and think that to ensure a benign environment, it is
needed that establish a conscious and normal legitimate response
mechanisms; at the same time, keep the main make rational
judgments. Secondly, the author analyzes the relationship between

public opinion and discretion of the sentencing norm. In my
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