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Abstract

It has been becoming globally important to study hedge funds ever
since the occurrence of a series of financial crisis in the 1990s. And the
regulation of hedge funds, particularly after the financial crisis in Southeast
Asia of 1997, has been a significant topic within the research field of inter-
national financial law. In light of legal theories, this book,centering on le-
gal issues concerning hedge fund regulation, tries to provide some reference
both macroscopically and microscopically for establishing China’s hedge
fund regulatory system after analyzing the concept of hedge fund and the
basic theories of hedge fund regulation, reviewing concerned regulatory
systems in developed countries and regions, and explaining the trend of
multi-nationalization of hedge fund and the cooperation concerning inter-
national regulation. In addition to the introduction and concluding re-
marks, this book consists of six chapters.

From the point of economics,chapter 1 expounds hedge fund’s essen-
tial elements. The term “hedge fund” means any pooled investment vehicle
that is privately organized; not widely available to the public and limited to
wealthy individuals and institutional investors; administered by professional
investment managers frequently with a stake in the funds they manage;
flexible to employ an assortment of trading techniques including short sell-
ing and leverage;and with the payment structure of performance fee orien-
ted by absolute returns. Hedge funds usually possess the following impor-
tant characteristics that distinguish them from other investment vehicles:
first, privately organized and limited to certain investors; second, the com-
plexity of investment strategies; third, the payment structure of perform-
ance for managers; fourth, subject to relatively limited disclosure require-

ments; and lastly, the flexibility of operation. The main strategics em-
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Abstract

ployed by hedge fund managers include short selling, hedging, leverage,ar-
bitrage and over the counter derivatives. There is a myriad of classifica-
tions for hedge funds according to different standards. Hedge funds origi-
nated from the United States in the late 1940s,and its evolution history can
be divided into five stages. Hedge fund industry is certain to further pros-
per and mature with the development of information and computer tech-
nology,as well as the growth of global financial market.

Chapter 2 focuses on the jurisprudence foundation of hedge fund.
Hedge fund legal relationship is the relationship formed between hedge
fund parties about rights and obligations, during the operation of hedge
fund according to concerned legislation. The legal form of hedge fund can
be deemed as that of the fund’s existence in law. The foresaid legal forms
for hedge funds can be globally categorized as being contractual, corporate
and limited partnership. All hedge funds have general similarities in legal
process and mode, despite the discrepancies in their forms and investment
styles and strategies. Hedge fund,in legal nature, belongs to trust, howev-
er,it can be deemed as a new level of the development of trust. And conse-
quently it is quite different from agency and trading-trust.

Chapter 3 elaborates on the basic theories of hedge fund. Hedge fund
regulation means all the measures which are taken by competent authorities
to maintain the order of hedge fund market and to safeguard its legal oper-
ation by means of supervising and administering both the participants and
the activities of hedge funds thereof, such as the release and transaction.
Compared with the regulation of common securities investment fund, hedge
fund regulation, based on profound economic and legal theories, is quite
characteristic in its methods, contents, goals and objects. As to hedge fund
regulation there exist two opposite views named “anti-regulation” and
“comprehensive regulation”, which are reasonable to some extent, but are
simultaneously subjective. Only by establishing desired regulatory systems
capable of keeping hedge funds run properly and efficiently, can hedge

funds make positive contributions to financial markets.
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Chapter 4 examines the regulatory systems of hedge funds in developed
countries and regions. In order to guide hedge funds to grow in order and
promote the prosperity and stability of financial market, many nations are
exploring and bettering their own systems. Due to the fact that hedge
funds originally arose from and prosper in developed countries, systems
therein,such as in US, UK, Germany,and Hong Kong,are mature. US sets
up its comparatively complete system mainly by Securities Act, Securities
Exchange Act, Investment Company Act and Investment Advisors Act,
which concentrate on definitions of accredited investor, qualified purchas-
er,US citizen, private placement, conditions for exemption from registra-
tion and disclosure,and provisions of tax standard and anti-fraud. The reg-
ulatory system of hedge funds in US is characteristic of expansibility,strict-
ness, pertinence and completeness. Compared with US, there is no compre-
hensive regulation of hedge funds in UK. Further legislation is in the plan
of FSA. Currently, regulation of traditional collective investment schemes
apply to hedge funds, but as for regulation of market access, hedge funds
are restricted in the ways and objects of placement. There is no special leg-
islation about operation of hedge funds. In Germany, the establishment of
such system is marked by the introduction of new Investment Act and In-
vestment Tax Act on December 15,2003. It is unique that hedge fund regu-
lation in Germany emphasizes that all hedge funds may only commence
their business after having obtained written permission from the Federal
Supervisory Agency for Financial Services. On the whole, the regulatory
framework for hedge funds is liberal,even by international standards. The
main tools employed to ensure investor protection are operational safe-
guards for the hedge fund business and investor information. The Invest-
ment Act takes a decisive step away from government restrictions on in-
vestment opportunities, towards the goal of letting well-informed investors
make their own investment decisions. And with the promulgation of Hedge
Fund Guidelines and Guidelines on Hedge Funds Reporting Requirements
included in Code on Unit Trusts and Mutual Funds, Hong Kong has become
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Abstract

the hedge fund centre of Asia favored by its flexible legislation thereof.
The regulation in Hong Kong emphasizes disclosure requirement for hedge
funds.

Chapter 5 deals with the hedge fund’s cross-border operation and in-
ternational cooperation in regulation. The former means that there exists
at least one foreign factor within the subject or object of hedge fund legal
relationship,and it also brings about several legal problems, such as sover-
eignty and economic safety, legal collision and anti-money laundering. The
trend of the fund’s internationalization and the desire to settle problems
induced thereby has facilitated the agreement between developing and de-
veloped countries concerning the necessity of intensifying the international
cooperation on hedge fund regulation thereof. However, not so much sub-
stantial progress has been achieved within this field yet, in spite of the con-
tinuing efforts of international financial organizations such as IOSCO, Ba-
sel Committee and IMF. Promoting the cooperation herein requires that
the construction of IMF and the coordination of specific regulation policies
among nations should be intensified in light of creating a new order of in-
ternational economy. And it is also necessary to set up both global and re-
gional international precautionary mechanisms for financial risks on the
basis of a new international financial supervising body.

Chapter 6 explicates the legislative thinking on how to establish regu-
latory system of hedge fund in China. There is not only possibility but in-
evitability for China to develop hedge fund industry. Markets which would
have run properly by support of law,would be deprived of best opportuni-
ties for advancement by lagging legislation. This chapter then points out
that it is necessary to make perspective legislation on hedge fund regulation
herein. Therefore, it is macroscopically required to set up proper regulato-
ry mechanism, to arrange relevant legislative systems rationally, to make
clear the principles of legislation, to design countermeasures against foreign
hedge funds and to actively participate in international cooperation. And
the legislation, on the premise of settling the difficult points within the
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field of regulation,should microscopically include exact hedge fund-related
contents as to its establishment, operation, information disclosure, with-
drawal mechanism and legal liabilities.

This book tries to make the following contributions: first, after revie-
wing many definitions of hedge fund both home and abroad, making a clear
definition of hedge fund and a preliminary research of its jurisprudence;
second, after analyzing the economic characteristits of hedge funds, illus-
trating the particularities of hedge fund regulation; third,in light of analy-
sis and comparison and by focusing on the regulatory institution and legal
framework, reviewing regulatory systems of US, UK, Germany and Hong
Kong, and introducing the commonness and individuality among them;
fourth, by examining cross-border operation of hedge funds and the quo
status of international regulation, revealing the trend of internationaliza-
tion of hedge funds and putting forward some ideas for improving interna-
tional regulation cooperation;fifth,after analyzing current market of secu-
rities investment fund, setting forth suggestions both macroscopically and
microscopically for establishing hedge fund regulatory system in China, to
provide reference for future domestic legislation and participation in con-
cerned international cooperation.

Key words: hedge fund; regulatory system; international cooperation;
legislative thinking
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