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History of Law

Lead-in
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Objectives

1. Understand the main idea (the history of law of both American and China; the type of
law) of the text;

2. Master some related legal terms;

3. Conduct a series of reading, listening, speaking and writing activities related to the

theme of the unit.
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: ~ Text A History of Law

The history of law is the history of our race, and the embodiment of its experience. It is
the most unerring monument of its wisdom and of its frequent want of wisdom. The best thought
of a people is to be found in its legislation; its daily life is best mirrored in its usages and
customs, which constitute the law of its ordinary transactions. There never has existed, and it
is entirely safe to say that there never will exist, on this planet any organization of human
society , any tribe or nation however rude, any aggregation of men however savage, that has not
been more or less controlled by some recognized form of law. The recognition of the existence
of law outside of himself, and yet binding upon him, is inherent in man’s nature, and is a
necessity of his being.

Legal history is closely connected to the development of civilizations and is set in the wider
context of social history. Among certain jurists and historians of legal process, it has been seen
as the recording of the evolution of laws and the technical explanation of how these laws have
evolved with the view of better understanding the origins of various legal concepts; some
consider it a branch of intellectual history. Twentieth century historians have viewed legal
history in a more contextualized manner and more in line with the thinking of social historians.
They have looked at legal institutions as complex systems of rules, players and symbols and
have seen these elements interact with society to change, adapt, resist or promote certain
aspects of civil society. Such legal historians have tended to analyze case histories from the
parameters of social science inquiry, using statistical methods, analyzing class distinctions
among litigants, petitioners and other players in various legal processes. By analyzing case
outcomes, transaction costs, number of settled cases they have begun an analysis of legal
institutions, practices, procedures and briefs that give us a more complex picture of law and
society than the study of jurisprudence, case law and civil codes can achieve.

Ancient Egyptian law, dating as far back as 3000 BC, was based on the concept of Maat,
characterized by tradition, rhetorical speech, social equality and impartiality. By the 22nd
century BC, Ur-Nammu, an ancient Sumerian ruler, formulated the first law code, consisting
of casuistic statements (“if ... then ...” ). Around 1760 BC, King Hammurabi further
developed Babylonian law, by codifying and inscribing it in stone. Ancient Greek has no word
for “law” as an abstract concept, retaining instead the distinction between divine law
(thémis) , human decree (nomos) and custom (diké). Yet Ancient Greek law contained

major constitutional innovations in the development of democracy. Roman law was heavily
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influenced by Greek teachings. It forms the bridge to the modern legal world, over the
centuries between the rise and decline of the Roman Empire. Roman law, in the days of the
Roman republic and Empire, was heavily procedural and there was no professional legal class.
Instead a lay person, iudex, was chosen to adjudicate. Precedents were not reported, so each
case was to be decided afresh from the laws of the state, which mirrors the ( theoretical )
unimportance of judges’ decisions for future cases in civil law systems today. In the 11th
century, Crusaders, having pillaged the Byzantine Empire, returned with Byzantine legal texts
including the Justinian Code, and scholars at the University of Bologna were the first to use
them to interpret their own customary laws. Mediaeval European legal scholars began
researching the Roman law and using its concepts and prepared the way for the partial
resurrection of Roman law as the modern civil law in a large part of the world. There was,
however, a great deal of resistance so that civil law rivaled customary law for much of the late
Middle Ages. After the Norman conquest of England, which introduced Norman legal concepts
into mediaeval England, the English King’s powerful judges developed a body of precedent that
became the common law. The two main traditions of modern European law are the codified
legal systems of most of continental Europe, and the English tradition based on case law. The
United States legal system developed primarily out of the English common law system ( with the
exception of the state of Louisiana, which continued to follow the French civilian system after

being admitted to statehood ).

Words and Expressions

®E X X ®E X foxZ
adjudicate A Bk Babylonian law Bt ik
case histories ESIG SR case law F) 45 3%
case outcome EHAFHLER casuistic statement | 3 £% [R i
civil code K.k civil society LAAL AR AES
common law 3] W constitutional =R
Crusaders +F % decree D
divine law G embodiment WA G AR
Hammurabi & ErA 4 intellectual history | &8 %
iundex Z X | jurisprudence EFEEF
jurists EFR Justinian FEXTR
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law code ey legal historians kY FR
legal institutions R E legal process H AR A
litigant BEA Maat ;T: \J]:-]:Eg —ﬁ}% FE X
Mediaeval 42, parameters OB R AE
petitioner B EiRA precedent %41
resurrection Bk AE settled case $E
social history HomE Sumerian ERA
the laws of the state Rk Ur — Nammu B RuEE

Notes

1. Maat. the ancient Egyptian concept of truth, balance, order, harmony, law,
morality, and justice. Maat was also personified as a goddess regulating the stars, seasons,
and the actions of both mortals and the deities, who set the order of the universe from chaos at
the moment of creation. Her ideological counterpart was Isfet.

2. Ur-Nammu:; founded the Sumerian 3rd dynasty of Ur, in southern Mesopotamia,
following several centuries of Akkadian and Gutian rule. His main achievement was state-
building, and Ur-Nammu is chiefly remembered today for his legal code, the Code of Ur- -
Nammu, the oldest known surviving example in the world.

3. King Hammurabi the sixth king of the First Babylonian Dynasty, reigning from 1792
BC to 1750 BC ( according to the Middle Chronology). He was preceded by his father, Sin-
Muballit, who abdicated due to failing health. He extended Babylon’s control throughout
Mesopotamia through military campaigns. Hammurabi is known for the Code of Hammurabi,
one of the earliest surviving codes of law in recorded history.

4. Babylonian law: a subset of cuneiform law that has received particular study, owing
to the singular extent of the associated archaeological material that has been found for it. So-

>called “contracts” exist in the thousands, including a great variety of deeds, conveyances,
bonds, receipts, accounts, and most important of all, actual legal decisions given by the
judges in the law courts. Historical inscriptions, royal charters and rescripts, dispatches,

private letters and the general literature afford welcome supplementary information. Even
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grammatical and lexicographical texts contain many extracts or short sentences bearing on law
and custom. The so-called “Sumerian Family Laws” are preserved in this way.

5. Thémis: an ancient Greek Titaness. She is described as “of good counsel”, and is
the personification of divine order, law, natural law and custom. Themis means “divine law”
rather than human ordinance, literally “that which is put in place”, from the Greek verb
tithemi (7i@mue) , meaning “to put”. Her Roman name is Justitia.

6. Byzantine Empire: the continuation of the Roman Empire in the East during Late
Antiquity and the Middle Ages, when its capital city was Constantinople ( modern-day
Istanbul, originally founded as Byzantium). It survived the fragmentation and fall of the
Western Roman Empire in the Sth century AD and continued to exist for an additional thousand
years until it fell to the Ottoman Turks in 1453. During most of its existence, the empire was
the most powerful economic, cultural, and military force in Europe. Both “Byzantine Empire”
and “Eastern Roman Empire” are historiographical terms created after the end of the realm; its
citizens continued to refer to their empire as the Roman Empire.

7. Justinian; a Byzantine ( East Roman) emperor from 527 to 565. During his reign,
Justinian sought to revive the empire’s greatness and reconquer the lost western half of the
historical Roman Empire. Justinian’s rule constitutes a distinct epoch in the history of the Later
Roman empire, and his reign is marked by the ambitious but only partly realized renovatio
imperii, or “restoration of the Empire”.

8. Middle Ages: began with the fall of the Western Roman Empire and merged into the
Renaissance and the Age of Discovery. The Middle Ages is the middle period of the three
traditional divisions of Western history: classical antiquity, the medieval period, and the
modern period. The medieval period is itself subdivided into the Early, High, and Late Middle
Ages.

Exercises

[ . Answer the following questions.
1. What is your definition of law?
2. What are the features of ancient Egyptian law?
3. What are the differences between ancient Greek law and Roman law?
4. What are the main traditions of modern European law?
5. Can you illustrate the differences or similarities between ancient Egyptian law and

ancient Chinese Law?
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Il. Translate the following terms into English.

I BEREf 2. )¥is 30 BMsS 4 BEHE S #HER

6. ZILEX 7. Bk 8. MR 9. HHURA 100 HOHIEEE
[l. Translate the following sentences into Chinese.

I. The best thought of a people is to be found in its legislation; its daily life is best
mirrored in its usages and customs, which constitute the law of its ordinary transactions.

2. Legal history is closely connected to the development of civilisations and is set in the
wider context of social history.

3. Among certain jurists and historians of legal process, it has been seen as the recording
of the evolution of laws and the technical explanation of how these laws have evolved with the
view of better understanding the origins of various legal concepts; some consider it a branch of
intellectual history.

4. There never has existed, and it is entirely safe to say that there never will exist, on this
planet any organization of human society, any tribe or nation however rude, any aggregation of
men however savage, that has not been more or less controlled by some recognized form of law.

5. By analyzing case outcomes, transaction costs, number of settled cases they have
begun an analysis of legal institutions, practices, procedures and briefs that give us a more
complex picture of law and society than the study of jurisprudence, case law and civil codes

can achieve.

Text B Legal History of China

Ancient India and China represent distinct traditions of law, and had historically
independent schools of legal theory and practice. The Arthashastra, dating from the 400 BC,
and the Manusmriti from 100 BC were influential treatises in India, texts that were considered
authoritative legal guidance. Manu’s central philosophy was tolerance and pluralism, and was
cited across South East Asia. But this Hindu tradition, along with Islamic law, was supplanted
by the common law when India became part of the British Empire. The two major Chinese
philosophical schools discussed below, Confucianism and Legalism strongly influenced the idea
of law in China. Briefly, under Confucianism, the state should lead the people with virtue and
thus create a sense of shame which will prevent bad conduct. Under Legalism, law is to be
publicly promulgated standards of conduct backed by state coercion. The tension between these
two systems is that Confucianism relies on tradition to make the leader the head of household of

all China, while Legalism makes standard law that even the emperor should be bound by. The
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common factor is that both endorse to different degrees a paternalistic conception of the state,
which knows better than its citizens and makes laws to protect them. This concept persisted
throughout the imperial period, into the republican period, and can still be seen acting today.

The word for law in classical Chinese was fa (). The Chinese character for f& denotes
a meaning of “fair”, “straight” and “just”, derived from its water radical ( ¥ ). It also
carries the sense of “standard, measurement, and model”. Derk Bodde and Clarence Morris

&

held that the concept of fi had an association with yi ( 3£ : “social rightness”). Yan Fu, in
his Chinese translation of Montesquieu’s De l’esprit des lois published in 1913, warned his
readers about the difference between the Chinese f& and Western law; “The word ‘law’ in
Western languages has four different interpretations in Chinese as in If (#f: order) , “I{” (#|:
“rites ,decorum ) , fa ( #: human laws) and zhi (ffil: control). A term which preceded fa
was xing (ffi]), which originally probably referred to decapitation. Xing later evolved to be a
general term for laws that related to criminal punishment. The early history Shang Shu recorded
the earliest forms of the “five penalties” ; tattooing, disfigurement, castration, mutilation, and
death. Once written law came into existence, the meaning of xing was extended to include not
only punishments but also any state prohibitions whose violation would result in punishments.
In modern times, xing may be understood in the sense of penal law or criminal law. An
example of the classical use of xing is Xing B (|3, Department of Punishment) for the legal
or justice department in imperial China.

Unlike many other major civilizations where written law was held in honor and often
attributed to divine origin, law in early China was viewed in purely secular terms, and its
initial appearance was greeted with hostility by Confucian thinkers as indicative of a serious
moral decline, a violation of human morality, and even a disturbance of the total cosmic order.
Historically, the people’s awareness and acceptance of ethical norms was shaped far more by
the pervasive influence of custom and usage of property and by inculcating moral precepts than
by any formally enacted system of law. Early emperors however embraced the Legalist ideal as
a way of exerting control over their large and growing territory and population. This process was
integrated with traditional Chinese beliefs in the cosmic order, holding that correct behavior
was behavior consonant with the appropriate responses set by fa. Xing states the potential costs
to the individual of exceeding them and imposes penalties for these actions.

The imperial period was characterized mainly by the concept of law as serving the state, a
means of exerting control over the citizenry. In the late Qing dynasty there were efforts to
reform the law codes mainly by importing German codes with slight modifications. This effort
continued and was amplified in the republican period resulting in the Provisional Constitution of

1912 which included the idea of equality under the law, rights for women, and broader rights

B
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for citizens’ vis — & — vis the government. After the People’s Republic of China was founded,
the idea of individual rights reemerged as a significant influence on Chinese law. The current
constitution, created in 1982, states in Article V that no organization or individual is above the
law and in Article [l makes the People’s Congresses and state administration responsible to the

people, paving the way for later efforts to allow enforcement of individual rights.

Words and Expressions

E X foxX
pluralism $AEN. 5L
Notes

1. Arthashastra: an ancient Indian treatise on statecraft, economic policy and military
strategy , written in Sanskrit. Likely to be the work of several authors over centuries, Kautilya,
also identified as Vishnugupta and Chanakya, is traditionally credited as the author of the text.
The latter was a scholar at Takshashila, the teacher and guardian of Emperor Chandragupta
Maurya.

2. Manusmriti: an ancient legal text among the many Dharmasastras of Hinduism. [t
was one of the first Sanskrit texts translated during the British rule of India in 1794, by Sir

William Jones, and used to formulate the Hindu law by the colonial government.

Exercises

I . Answer the following questions.

1. What is your definition of Chinese law?

2. How many parts are included in ancient Chinese law ?

3. What is the biggest difference between Western law and ancient Chinese law?

4. What is the major improvement in China Law system today when compared with ancient
time?

5. Can you illustrate the philosophical differences between Western law and ancient

Chinese law?
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[I. Translate the following terms into English.

L PR 2. ik 3. oAk 4 BAMEAR 5. RAG—
6. ZimEX 7. FLRAIE 8. W 9. #Lid 10. FHIER

[I. Translate the following sentences into Chinese.

1. Ancient India and China represent distinct traditions of law, and had historically
independent schools of legal theory and practice.

2. The tension between these two systems is that Confucianism relies on tradition to make
the leader the head of household of all China, while Legalism makes standard law that even the
emperor should be bound by.

3. Unlike many other major civilizations where written law was held in honor and often
attributed to divine origin, law in early China was viewed in purely secular terms, and its
initial appearance was greeted with hostility by Confucian thinkers as indicative of a serious
moral decline, a violation of human morality, and even a disturbance of the total cosmic order.

4. This process was integrated with traditional Chinese beliefs in the cosmic order,
holding that correct behavior was behavior consonant with the appropriate responses set by fa.
Xing states the potential costs to the individual of exceeding them and imposes penalties for
these actions.

5. After the People’s Republic of China was founded, the idea of individual rights

reemerged as a significant influence on Chinese law.

Further Reading

Traditional Chinese Law

Confucianism and Legalism are two major Classical legal theories or philosophies
developed during the Spring and Autumn period and the Warring States period, a time that saw
the most impressive proliferation of new ideas and philosophies in Chinese history. While both
theories call for governmental hierarchy, they differ drastically in their views of human potential
and the preferred means to achieve political order. Nevertheless, both theories have influenced
and continue to influence the development of cultural, social, and legal norms in China.

The basic premise of Confucianism is the idea that human beings are fundamentally good.
With this optimistic view on human potential, Confucius advocates for ruling through li—
traditional customs, mores, and norms—which allow people to have a sense of shame and
become humane people with good character, rather than through government regulations and

penal law. The idea is that people will internalize the acceptable norms and only take proper



