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“Rule of morality with its priority to penalty” is an important ac-
ademic concept proposed by scholars drawing conclusion to Chinese
ancient concept “ Relation of Morality and Penalty”. The development
of “rule of morality with its priority to penalty” penetrates the whole
history of Chinese Confucian legal thought. In the field of legal
thought, the studies about “rule of morality with its priority to
penalty” are numerous. In the very early of 1930s, scholars already
raised the concept of “Relation of Morality and Penalty” and conduc-
ted research into it. However, when reviewing the Confucian idea of
“Relation of Morality and Penalty”, we find that “ Relation of
Morality and Penalty” is not a perfect conclusion of Confucian relation
of virtue and penalty. Thus, this paper will analyze the “rule of moral-
ity with its priority to penalty” from the following five angles:

First, this paper will review the history of “rule of morality with
its priority to penalty” . After the review, it is found that this modern
concept is influenced by western discourse. When doing the study of
Chinese ancient legal culture, modern scholars always employ western
modern legal culture as reference. Thus, it will easily draw the con-
clusion that there is no western modern legal culture in ancient

Chinese legal culture. Besides, “rule of virtue” is a unique Confucian
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way of social governance. There is no corresponding concept in
modern western law, and thus rule of virtue is treated as the opposite
to the rule by law. In modern times, scholars believe that the concept
“rule of virtue” puts emphasis on significance of virtue of empirors,
which is mistakenly equal to the rule of man. The essence of “rule of
morality with its priority to penalty” is simply concluded as major and
minor relation of virtue and penalty respectively, believing that the
major way of social governance is virtue and the minor way the
law. Actually, this kind of understanding is a partial comprehension of
ancient concept of virtue and penalty and an inexact conclusion of
Confucian idea of virtue and penalty.

Secondly, the concepts of virtue and penalty will be discrimina-
ted. There are three dimensions of Confucian idea of virtue. The first
one is to establish virtue rule. Confucian treats morality as the
legitimate source of empirical governance. The second is the imple-
mentation of virtue of rule. “Virtue” means a new governance model
that benevolent government will be implemented on the basis of people
oriented thought in politics meanwhile social independent governance
with the aim to realizing governance without interference from em-
pire. The last one is to implement moral education. Moral education is
the means that Confucianism employs to nurture social independent
governance with its aim to enable the common people to practice
virtue with self-consciousness, with its ultimate goal to realize social
independent governance. The meaning of “punishment” primarily is
related to penalty. However, the legal experts in Qin Dynasty interpret
this term more than just “penalty” , not even to correspond to modern

term of “penalty” . In the Spring and Autumn and the Warring States
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Periods, “virtue” represents conciliation and civilization relying on
soft power while “penalty” represents “ punishment” and “ punitive
expedition” on the basis of coercive force of state. Gradually, “penal-
ty” is opposed to “virtue” . Opposed to Confucian governance model
of “virtue”, legalists raises the concept of govern the country by
law. Given that Confucian governance model can be called “rule of vir-
tue” , legalists’ governance model can be called “rule of penalty”. The
differences between “rule of virtue” and “penalty” are not only about
concrete strategy but also the ultimate goals. The opposites between
Confucianism and legalism in Pre=Qin Dynasty indicates different val-
ues, political ideas and governance models.

The third is about the discrimination between “ virtue” and
“penalty” in Confucian theory. The relation of Confucian virtue and
penalty can be traced back to proposition “more benevolence, less
punishment” in Xizhou period. The Confucianism in Pre=Qin inherits
tradition of rites originated from Xizhou period. Confucianism insists
that the society be governed by virtue and rites, alerting to the
negative effects caused by overwhelming legal penalty. In Xihan
period, the most representative interpretation of relation of law and
penalty is produced by the thinker Dong Zhongshu. Aiming at the po-
litical disadvantages, Dong Zhongshu raised the legal proposition of
virtue—ruling over torture—ruling. Dong Zhongshu’s proposition can be
concluded into two aspects; the first one is about relation of virtue and
law from the perspective of interaction between heaven and mankind,
proposing that virtue is prior to punishment, believing that “virtue”
and “penalty” are both important means to governing society, supple-

menting each other. The second is that Dong Zhongshu proposes that
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virtue — ruling is over torture — ruling, restricted at the social
governance model level, without denying the works and values of pén-
alty and law in social governance. In terms of means of adjusting soci-
ety, Dong Zhongshu compares “award and penalty” as four seasons
all the year around, indispensable in social governance. Since
Emperor Hanwu’s exclusive dedication to Confucianism, Confucian
thoughts of virtue and penalty gradually become mainstream, signifi-
cantly influencing characteristics of social governance model in unifi-
cation period. After Emperor Hanwu, the spirit of governance model
in unification period is based on rule of virtue from Confucianism and
rule of penalty from Legalism, which indicates integrative characteris-
tics of social governance model. To be brief, the relation of virtue and
penalty in unification period can be concluded as primary position of
virtue and supplementary position of penalty in social governance.
Forthly, by analyzing the significance of Confucian thought of
primary and supplementary position of virtue and penalty in social
governance, the relation of virtue and penalty will be analyzed from
the social governance model perspective. The concept of the relation of
virtue and penalty is concluded into three aspects; the first one is the
harsh law on official and benevolent law on common people,
restricting the interference with common people’s life from government
power to the greatest degree, to realize social independent governance
via moralization. The second is that rites and penalty will be imple-
mented equally in social governance model, to realize several degrees
of sources of law and diverse methods of social governance. The third
is that one of important features of Confucian rule by virtue is that the

extra importance of effects of civilization on social governance. As a
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result, Confucianism is more reflecting human value by applying the
law than reshaping state system.

The fifth is the analysis of Confucian idea that virtue is primary
position and penalty supplementary position in social governance by
nomology, probing into modern significance of social governance in
Confucian rule of virtue model. The content of Confucian rule of virtue
is to legalize the daily ethics and folk custom. The significance of Con-
fucian rule of virtue is that the external order established by forceful
law is transformed to the internal order observed by common
people. In traditional society, the common value and social force is
shaped by Confucian virtue and moralization while the bottom—up way
of governance ignites vitality of social independent governance. In cur-
rent establishment of legal governance, we should pay attention to the
transformation and innovation of social governance and inspire the
vigor of social organization. In the midst, the ultimate issue is to face
how to deal with the relation of politics and society, and how to
realize good interaction of government governance, social self—adjust-
ment and people self —governance. Confucian rule of virtue relies on
intellectual officials who accept the Confucian values to popularize
Confucian values with aim to sharing the same values so as to maintain
the consensus in ancient society. In this aspect, the Confucian relation
of virtue and penalty enlightens the improvement of modern social gov-

ernance which can be fully supplemented by Confucian rule of virtue.

Key Words: rule of morality with its priority to penalty rule of
virtue moral education the relation of virtue

and penalty



