20174 - B3 6G

Chinese and International

Intellectual Property Review
FE:

BIXZEIMR =N R
ERMIRF=NFI (B ) Eitp

VAT M BE B
Wﬁﬁ' i . SEEEMALSL



FRSPRLA = R

Chinese and International Intellectual Property Review

T % MKEHF

,f..« /?r)f;d:%zali B AR
R s 2EREES HREAA



BB EM 4 B (CIP) ¥ 7

FANAER P RGEIE. 2017 4F « B 3 % / MF R . JEZ 1T o BRSO
2017.12

ISBN 978-7-5615-6631-2

1. O . O . QRS- HR-CE V. DDIY13. 04-53

e [ A AR AR CIP B4 A% 7 (2017) 5 212662

Jo

HOR A R
RERE T T
HEt et
BAGE Vrafk

HIEEST ANKT A

#OHE TR IR 30 5
BPEL4RTE 361008

B R B 05922182177 0592-2181406({%LL)
ED 0592-2184458  0592-2181365

™ it hetp://www. xmupress. com

Hp # xmup(@xmupress. com

Ep B T )T SR B B 22

FA 787mmx 1092mm 1/16

Eigk 14
Hm 2
Z® 33 TF

RRIR 2017 4F 12 H 58 1 IR
EIR 2017 4F 12 %5 1 iREK
EH 58000

AR A3 o AT 6P R 1) M i AL AR T R T

JE IR R L (phec e diiTan
RIS [ )



el (He & R4k )E):
XNFEMH  X|VILH Reto Hilty

REBERSR

F EMEF

F RGELELRLEE):

sk % TEiEE XU  Peter Yu fXHE

HITHE: £ &

AEGREE
3/ N N < S 3= [ PN
AT T 4R 38 Bk n] ik



= X

QSN EF
82 ] K %E 7 5 B K T “Metall auf Metall” 58 # $ g
—— AP LEERERHEEZER
HBERFHEYF - seesseseesicceine s Matthias Leistner 3 #h3g i 5 (1)
3% [ M 3z KA F AU P AR AL AE 1 B B - sexsveseseresssennecssaneans SRR A (12)
Mk 7 5 AT & I R 5T
—— L % [ In re Bilski % .Alice v. CLS Bank £ H A - ooeveeemeveeens FHA(42)

0%[1*‘&?“*22%3?#
%ﬂiﬂﬁ*ﬂﬁ]ﬁ%lﬁ%ﬁ%gﬁg /\%Yt—%g s 4w /meie @ beTunia abemaie aeieieae @ uE 4&*;&(98)
T 2 23 Y A L 5 R X R
—ETEAFERTRLFEARER
b0 PR ¥ W weRA # #EALD
Fe [ & A U0 F W 2 N R AR R T X kS F a0 seeseees B 3(122)

QIR EE
S R S AR & ) 4 4 i (1) 82 i) S5 UEBF 5

— X %2E.EE.EA . HEAMTEEREAKENLE - Frad o &E143)
B AR R TR FEF AT IR TE o+ s covwne vevoss sovnnssanone savsns sousns savsns sonwanswonss sovons 5 3% B (152)
&@Hmﬂ?ﬂﬁ#ﬁﬁﬁﬁiﬁm% A 3%(161)

OERFE
) i S A AT OQ BILSE B kS e
T B F AR G e e e [REEF(204)

OHFR
((;:pgixﬂi/u‘?t*xﬁzié»ﬁg/].... B R R T R P P 24 139 |
CH AN A FE ARG IR RS TG - cevan sk sy AR Sy aw Sy s syesas sevesnovsany (D16



+ CHANEHRFEALEIS ) (2017 4E « B 3 4

Contents

© Overseas Observation
The Judgment of “Metall auf Metall” Case by Federal
Constitutional Court in Germany

—Why Copyright has been Protected Well in

Federol Constltutlono| Court Seieen s eiisssani besasvassaersesmes Bae

The State Sovereign Immunity from Liability of

Invading Intellectual Property C s eas be Ee NS S Ee A e @ s enal s Eneal s TREa S UBEAS s LB

A Study on Patentability of Business Method:
From the Perspective of US In re Bilski
and Alice v. CLS Bank Case

© Intellectual Property Economics

Research Framework of the Economic Analysis

of Patent Law Iin China S WU ——— . 1 o N XY

Trade Barrier Caused by Intellectual Property Investigation:
A Statistical Survey
Patent Dispute Occurrence Mechanism and Coping Strategy:

Game Analysis from the Perspective of Patent System

Matthias Leistner(1)

Cai Dazhi(12)

- Li Zhenquan(42)

Mao Hao(72)

- Dai Zhongqiang(98)

Design and Anti-infringement Strategy ==+ Miao Miao, Yang Weixi, Wei Jian(111)

Economic Analysis of Chinese Patent Infringement Damage

Calculating Method of “Disgorge the Gain” =+« +ssessssesresmnmreimeisiiains

© Intellectual Property Management
Empirical Analysis on the Effect of the Foreign Priority on the
Patents Maintenance Time:Comparison with the data

of patents granted by the United States,

Li Jing(122)

Germany, Japan, Korea and China  «=+==++sseeseoeeeeves Qiao Yongzhong, Sun Yan(143)

Review of International Intellectual Property

Management Research

+ Luo Liguo(152)



Research on Financing Model of Intellectual Property
Right Pledge in China

< Debate of Theory
A Legal Analysis of the Trademark Infringement Case

Of “If You 15\1’6 the One” B R aTAE ¥ RN @ VR R S UATRAE e €I e BTe W die T E Fel

Evolution of the Conception of Trademark Property
in Common Law System

Amending and Improving of Patent Law Related
with Compulsory License: Discussion Based on

Pharmaceutical Patents

© Appendix
Notice to Contributions from Chiese and International
Intellectual Property Review «««ssereeseeareees

Format Specification of Chinese and International

Iﬂf(’[[(’(‘tl(al Proper[y Revie’w S see st eee e e e eae sae ses see ere ane ees ane s eeaen are et ser bed nen

Contents +

++ Zhou Lu(161)

Ning Lizhi Wang Yu(171)
- Zhu Dong(187)
- Chen Xueyu(204)

- (216)

(217)



ik ] K S 5 vk 1k B 56 T Metall auf Metall” 8 i) 3] T +

HkT A \ﬁ
v

RN LEF

Il

BEBEFEEER KT “Metall auf Metall” 3§ F 3

— AL FERERAREZE R FERF RS

I Matthias Leistner” FhsF i 45 -f—]-#xi‘f

B E.2016 45 A 31 8,72 B B E & % % (Bundesverfassungsgericht) kK £ it &
B AL T A F AR — R PR Rk, R L A “Metall aul Metall” # 5 37
BRETHFAR, BAREERAF AL TR B LAAF#4E, B A iZH kizizMET R
BAFARB A BT R AT —FFHALER ZFERPPAGEAZIMXAGER, R
B AR A A MAR R CRLARGTRFT, ZH RS TEARRIATEEEMERA A
T2 EL

*%ﬂ TR ARG AR F B S A AEE R

The Judgmenf of “Metall auf Metall” Case by
Federal Constitutional Court in Germany
~—Why Copyright has been Protected Well

in Federal Constitutional Court

Matthias Leistner

Abstract: On May 31, 2016. German federal constitutional court made the decision of
a litigation involving copyright law by using oral debate procedure for the first time. This
litigation named “Metall auf Metall” has been lasting for over ten years. The decision
made by federal constitutional court had attracted extensive attention and got high

evaluation, because this judgment had gone far beyond the discussion range of music

Matthias Leistner,1974 44, 5, fE[E 5L JE BB K2 £2, a1
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sampling and offered a road to balance the relationship among neighboring right. copyright
and fair use. In the meantime. with the background of EU harmonization and the rapid de-
velopment of Internet technology, this judgment has a significant importance on how fun-
damental rights examine copyrights.

Key Words: Germany; Copyright;Neighboring Right; the Right of Producers of Pho-

nograms
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TEH AL,

i ] XK S % 11 v Bt (Bundesgerichtshof) A 7 . 5% ¥ il i b 9516 2 e /N ) - Bl A2 31 %
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auf Metall 17) i,y 1 - XUJ5 F1) 25 . 42 B AN AT UK HE X (AR ALTR )58 24 4% (A i fif
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B MDA 5 S R B IR IR T X VR BB B ik B . 7E S KA B IR
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JFOR B B L o B ik e T O o o ik 400 A A 28 R 2 1 AR A5 00 X 2 AR BIE A R Y 28 5 0

® AIEW, U Hoeren, MMR 2009, 257; Dreier/Leistner, GRUR 2013, 881 (883 f.); Ohly, DJT-
Gutachten F {5 Bt B b i 4E4L, 2014, F 39 {f. ; Leistner, JZ 2014, 846 (849) ; GRUR % % P-GmbH
“Metall auf Metall” ) 5E % I FE # Stellungnahme %} I 7% 1558 . GRUR 2015, 861 (863 f. ) ; [ B f5 4 &
B W A5 B4, ) BN Schack, JZ 2009, 475; Stieper. ZUM 2009,223,

@ BHEE BB, GRUR 2009, 403-Metall aufl Metall 1, %1 Lindhorst 89t . GRUR 2009, 406;
% W, GRUR-Stellungnahme, GRUR 2015, 861 (863 f.).

@ WEEH%MBE. GRUR-RR 2011, 396 (398); #iF M Apel, ZUM 2011, 754 ff,

@ BEHE BT, GRUR 2013, 614-Metall auf Metall 11,
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L. EAEBUE B RE SR

B R LB A R, EREAN - ARBANEZARAHR., MZKRA
09 PR3 AS BR T4 i 4 (Werkbereich) . &t 8 37 5 26 240U R 4188 (Wirkbereich) . B HF 2.,
EAR ARSI ARNE A B AR 2 OB b 2R 1 T B R AL AL
8% & il S AR F — . 52 BB v Y B AR M AL, X FOAE B R T PIRMER S 89 4 BF
50 SR EBUR @] L %8 35 6 o 0 B0 AR B0 R 5 R L Z0R el A AR AR 4@
X AR AR P BB AR BT E 1 . S S M TR B R E AU R R E A A
RO (A2 A0 o B 77 O 5 4 2 o AR 408 S 3R T 0 J5 ) - 8 9 A R IR 1 & AR . Tl R
SEERHE S B R SE SR ERE M B X A P R R A T S B R E R T R F 2,
SF L AT AR X I K as )@

MR 5 v ok e 1E i b A L 2B B IR AP QB R A B L AE T AR X Y 0 R A R i BUR

@ BEFEEERE . GRUR 2013, 614 Rn. 13 ff, ($551J2 Rn. 23 £ F & & 35| A -Metall aufl Metall 11,
HEIF WL Apel. ZUM 2013, 487: Hoeren, MMR 2013, 464: GRUR-Stellungnahme, GRUR 2015, 861 (863 {.);
HATH #E# W Riesenhuber, LMK 2013, 347704,

2 BEHES R . GRUR 2016, 690 Rn. 68-Metall auf Metall,

@ BB . GRUR 2016, 690 Rn, 69-Metall aufl Metall. 2 03 g i 42 3 8 4K 55 — 4 A9 ALF
A E AR B i GRUR 2016, 690 Rn. 106-Metall auf Metall,

@ BEHEZEEBE. GRUR 2016, 690 Rn, 70-Metall auf Metall,
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UL L LS A I B b A T RE A 1 S AR T AR AN 5 FUAT IR L 2 5t iy
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[ il 3 11 B e L R R o A D = (L B S v B A S SR S N R 0 DN o
BRI ST RS 4 o W06 9 1 7 B oA Sy 3 b 3 i & vl DA 2 10 L R g A el o P o 32 A (S
B T AR (B Pk 2 A ) JEAE Sl 0 IR 08 28 4 LASE 58 1 R FEn AT 2k .

R T Bk B it — A B TR 2R A . I E A XS = AN AR
BT EE X — R LT AR . LSS A AR LI A R AR N Y A 4 AL CRIV AR Ak A A
i FH B BRI T OR B 28 L AoR AL, Lo an o3& T el 0 R A 1 0 S A N B R
A2 Rl b A )y AT AT T AR S K A A B AR L IR 2 1k vk B i L AR R R K

@ FSRITR 84 Sy 1k FH G A 76 1 0 e 0 2 L ot Sy Rt o0« A £ o 2 LA R 58 S At i XL A
AT X AR . S LI 5 5 i e H 4 30, GRUR 2016, 690 Rn. 72-Metall aufl Metall,

@ BRHPEIRILBE 31, 229 = GRUR 1972, 481 (483 [)-# R I E A i A ¢ IO B ik ik B 149, 382 =
GRUR 1980, 44 (48)-# a5 5 BIPE P kbe 79, 29 = GRUR 1989, 193 (196 . ) - Vollzugsanstalt,

@ BB . GRUR 2016, 690 Rn. 73-Metall aufl Metall,

® BRIBEL LR, GRUR 2016, 690 Rn. 74-Metall aul Metall, H4ZHIBEEK LB 79, 29 (42) (4
R 5 RO PR, X AR e Y X AR L EE O £ 0l e TR TR U P AR A A TR R I i AR 1
B g 5 /5 5 ok Ul AR TG P O BRI T AR AR AR A R SR TR A T 400 I 4R B U —— e LS
FH v BRI AR A R0 75— A — T AR R T AR R A B0 R At At AT LASEAT I 7 AL R

@ BEFEBER . GRUR 2016, 690 Rn, 75-Metall aul Metall,

@ SR (praktische Konkordanz) FUU L i W Konrad Hesse: Grundziige des Verfassungsrechts
der Bundesrepublik Deutschland. Neudruck der 20, Auflage. Rn. 72, C. F. Miiller, H A4 £ WL EE fif
- PRSE IR SRR ) R B 49~ 50 BLLRI S ED AR 2007 AERR. PRI

@  HRIREEIER . GRUR 2016, 690 Rn. 76 ff. -Metall auf Metall,

® B EEERE. GRUR 2016, 690 Rn, 111-Metall auf Metall; 7] 2 W Leistner, JZ 2014, 846
(849) ; GRUR-Stellungnahme.GRUR 2015, 861 (862) .

© HEHELMLEE . GRUR 2016, 690 Rn. 80-Metall auf Metall,
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