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The New York Times Co. v. Sullivan (1964)

[i£iE3EH ] (Selected Reason)

fEEEELT, FREAERY “LRZE” . HTEEREEES | KB EERHEZ
i, EAMNARBUFIIET, RimZNBBRMEEHE. 1964 43 A 9 HEE &L
H AR IR A TR R SC (The New York Times Co. v. Sullivan) —%, /& FIBUN F &
Pt (AR MBEETS AN — P ERKRIVFREM. REOHRE LR =
B AR VP BUR S5 AR E B IRBCRIA B Rt T iR R, R S SR L
AR m A k.

[E4=3L] (Facts)

Respondent’s complaint alleged that he had been libeled by statements in a full-page
advertisement that was carried in The New York Times on March 29, 1960. Entitled “Heed Their
Rising Voices,” the advertisement began by stating that “As the whole world knows by now,
thousands of Southern Negro students are engaged in widespread non-violent demonstrations in
positive affirmation of the right to live in human dignity as guaranteed by the U.S. Constitution and
the Bill of Rights.” It went on to charge that “in their efforts to uphold these guarantees, they are being
met by an unprecedented wave of terror by those who would deny and negate that document which
the whole world looks upon as setting the pattern for modern freedom...” Succeeding paragraphs
purported to illustrate the “wave of terror” by describing certain alleged events. The text concluded
with an appeal for funds for three purposes: support of the student movement, “the struggle for the
right-to-vote,” and the legal defense of Dr. Martin Luther King, Jr., leader of the movement, against a
perjury indictment then pending in Montgomery.

B HE NP R SCRFRRMEAZE] T 1960 4 3 F 29 0 TIEAE (AR AR 5 1fik
o KRB (WAL TEEKIE ) & XEA-FREE: “4K, SttREmET.
F[ErE A HA T RN A, IEAEAR IR R BT, B AR 3R R 52 56 B S8 iR (L
FEEY R, HEAAREREAARF. 7 B PRER SEFR “E4Er X 0 IR
e, ARATERE T RIS MRS fr, MRRE AT EEE TIX e 2 7 B AR
SR IRARAL B R R S o BT ORI BE IR T L FTE AR X —
“RMIRE” o XEBJFRIET =WVRK: SCFFEAIES), ARERNAT Y, AT TRl
G 7R 28R T R 52 B Dh Uk AR FR S A BT —— b B RAE S 1 T .

Of the 10 paragraphs of text in the advertisement, the third and a portion of the sixth were the
basis of respondent’s claim of libel. They read as follows:
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Third paragraph:“In Montgomery, Alabama, after students sang ‘My Country, "Tis of Thee’ on
the State Capitol steps, their leaders were expelled from school, and truckloads of police armed with
shotguns and tear-gas ringed the Alabama State College Campus. When the entire student body
protested to state authorities by refusing to re-register, their dining hall was padlocked in an attempt
to starve them into submission.”

Sixth paragraph:“Again and again the Southern violators have answered Dr. King’s peaceful
protests with intimidation and violence. They have bombed his home almost killing his wife and
child. They have assaulted his person. They have arrested him seven times—for ‘speeding,’
‘loitering’ and similar ‘offenses.” And now they have charged him with ‘perjury’—a felony under
which they could imprison him for fen years..."”

JTEXASA 10 B, HAPE 3 BAISE 6 B — 0 R AR HE A F ik R Rk
. B=BEE: “FEXNEIMEAFDHIMUEITET, HFEEMET (RUEXR, b
PREOY XEWSE, FESBERIBR T k. M RERNEEEEHRMNEELS, Al T ER
BEOMLERARE. HedFERMEMNIROEEFEME, MO8 T e, |
BRI E b siiE.

BABREIE: “FHEREE RN — MR NE S T MR, aias
YESR TARIIZR, 22 RURSEAMIEF AT AT, AU PRZERISRAL = A 7
widtft. BIEARA T CAOMIESRR Bt ——IX B AN RERH B M AR 10 2L B ESE.”

Although neither of these statements mentions respondent by name, he contended that the word
“police” in the third paragraph referred to him as the Montgomery Commissioner who supervised the
Police Department, so that he was being accused of “ringing” the campus with police. He further
claimed that the paragraph would be read as imputing to the police, and hence to him, the padlocking
of the dining hall in order to starve the students into submission (Respondent did not consider the
charge of expelling the students to be applicable to him, since “that responsibility rests with the State
Department of Education™) . As to the sixth paragraph, he contended that since arrests are ordinarily
made by the police, the statement “They have arrested [Dr. King] seven times” would be read as
referring to him; he further contended that the “They” who did the arresting would be equated with
the “They” who committed the other described acts and with the “Southern violators.” Thus, he
argued, the paragraph would be read as accusing the Montgomery police, and hence him, of
answering Dr. King’s protests with “intimidation and violence,” bombing his home, assaulting his
person, and charging him with perjury. Respondent and six other Montgomery residents testified that
they read some or all of the statements as referring to him in his capacity as Commissioner.

BRXEFRFHBAREARZGFEANLNNLT, BAANAERE=Bh “BR”
RN AT REEERNFET DA ETEE R, bt g s —LafRE.
Al A Ky 3 — BT SR AR B B B B LUEA 2 AR SHE 944 T8 %2, A4 T (Efh
X, EEFERFENHBUFEEBIAETE) . SEAR, A HBERREET R HY
BHATIH, WA AR 7 K7 FAUR BRI R T8 . Ahif A SR K “ b
117 BRI L A AR AT B “fAT1” AR “BET ISR Brie 2 F it
No Hilt, AR —BEERABERERT AT, WEfHEEM, XL “BIFME
N7 X ERRERU . FESRfER . BT UOSIETRIRRMA A . BEHIEANS 54 6 4
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It is uncontroverted that some of the statements contained in the two paragraphs were not

accurate descriptions of events which occurred in Montgomery. Although Negro students staged a
demonstration on the State Capitol steps, they sang the National Anthem and not “My Country, *Tis
of Thee.” Although nine students were expelled by the State Board of Education, this was not for
leading the demonstration at the Capitol, but for demanding service at a lunch counter in the
Montgomery County Courthouse on another day. Not the entire student body, but most of it, had
protested the expulsion, not by refusing to register, but by boycotting classes on a single day; virtually
all the students did register for the ensuing semester. The campus dining hall was not padlocked on
any occasion, and the only students who may have been barred from eating there were the few who
had neither signed a preregistration application nor requested temporary meal tickets. Although the
police were deployed near the campus in large numbers on three occasions, they did not at any time
“ring” the campus, and they were not called to the campus in connection with the demonstration on
the State Capitol steps, as the third paragraph implied. Dr. King had not been arrested seven times, but
only four; and although he claimed to have been assaulted some years earlier in connection with his
arrest for loitering outside a courtroom, one of the officers who made the arrest denied that there was
such an assault.

KT EEE, XMBPRELEREN RAEEZ SN EGRR IR . BRRBAFLE
HSEAEMN NS THTN G LR, BEMITEr2EKmE (RNEX, B2Rr). BRE9
MEEBMBEER I, EHERA%EMIEMUSNES, MREN S —RKMf1%
REF DR EERM T BES M MAHRMRS . RRAEYA, REREHS AT HKH -
W RIGXGUNZE, THAEEREM: JLFIA 2T T 2 e M. &
BEAEARTRHR AR A BB, P RS IL 7R AR B AR i 5 A R R AR D OB e 38 BE T o
M FRE BCE A R BRI RE 2R . BRARE A 3 EREMIERE T KEE S,
(BT IRERE “BE” &, AT IFEE S = BB = M AR M 2
RKEMRBEAEEMXR. &FLRAERAE 7K, RE 4 K. BRMBERERS FLIFTHE
AHBAEVERE AT N ORI E B AT, (Bt e — NEER AT BATIT AR 4.

Respondent made no effort to prove that he suffered actual pecuniary loss as a result of the
alleged libel. One of his witnesses, a former employer, testified that if he had believed the statements,
he doubted whether he “would want to be associated with anybody who would be a party to such
things that are stated in that ad,” and that he would not re-employ respondent if he believed “that he
allowed the Police Department to do the things that the paper say he did.” But neither this witness nor
any of the others testified that he had actually believed the statements in their supposed reference to
respondent.

5z B T N B At R /D 5% BT 32 1) SE Bt R AT B DA SE . B A A —ME
A, HURE, MOEB W RMEARE TIREMFRE, R TELH AR T & b i
AR HIE I NRFFER R W RAAR(S T RAC 3D F SCHT AR L6 f VF m % 42 Ry (M 4
flh sl B AL YRS ETEIR R IXMIENIL 2 HARUE N A B EHA DR PR+
Ie] ) 24 AR

The cost of the advertisement was approximately $ 4800, and it was published by the Times
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upon an order from a New York advertising agency acting for the signatory Committee. The agency
submitted the advertisement with a letter from A. Philip Randolph, Chairman of the Committee,
certifying that the persons whose names appeared on the advertisement had given their permission.
Mr. Randolph was known to The Times’ Advertising Acceptability Department as a responsible
person, and in accepting the letter as sufficient proof of authorization it followed its established
practice. There was testimony that the copy of the advertisement which accompanied the letter listed
only the 64 names appearing under the text, and that the statement, “We in the south...warmly endorse
this appeal,” and the list of names thereunder, which included those of the individual petitioners, were
subsequently added when the first proof of the advertisement was received. Each of the individual
petitioners testified that he had not authorized the use of his name, and that he had been unaware of its
use until receipt of respondent’s demand for a retraction. The manager of the Advertising
Acceptability Department testified that he had approved the advertisement for publication because he
knew nothing to cause him to believe that anything in it was false, and because it bore the
endorsement of “a number of people who are well known and whose reputation” he “had no reason to
question.” Neither he nor anyone else at The Times made an effort to confirm the accuracy of the
advertisement, either by checking it against recent Times news stories relating to some of the
described events or by any other means.

IR R 4800 Eot. XA EEH CALANR) RAEAL M — K SICENA
A MR R TATT TR SRENE ). AABEHURIBE R SR8 Bk AE A& R/
PR « B PIEILE, WESEH AT MBS AN, BEART T CHLmR) T
ERZARBUEN GHERM A, XEHEA S R R A L AR MESR . (B 5XEE —RX
Kt A RA 64 M4 F, JEH “ AR Jg oo AT R IX — P LA R A48 A< 5 H
I ALENI NS, AR5 SO Z R L. @Aﬁj$%A%ﬂmm&ﬁﬁﬂ
ﬁmmM%%,ﬁﬂ%MWﬂTﬁ$mAMﬁmﬁﬁ LEAAI R 2 FHAER T . T 522
23 PASCIE i Ath 2 B BAR) & AR X — m,mEﬁTmﬁzﬁﬁﬁﬁﬁylﬁﬁMAMﬂ%
At%%é,E%Am%%mi%ﬁﬁuﬂﬂ«ﬁ%ﬁﬁ»%ﬁ%kﬁ&ﬁk@&%ﬁi
B EIE (Al2ymR) 5% b dd B S SR BT [ RGE, BT HAR 5 SOR AR SE T 5 19
HERH 1 o
[#HRIIES54R] (Procedure and Disposition)

The present action for libel was brought in the Cir-cuit Court of Montgomery County,
Alabama, by a city commissioner of public affairs whose duties included the supervision of the
police department; the action was brought against The New York Times for publication of a paid
advertisement describing the maltreatment in the city of Negro students protesting segregation, and
against four individuals whose names, among others, appeared in the advertisement. The jury
awarded plaintiff damages of $ 500,000 against all defendants, and the judgment on the verdict was
affirmed by the Supreme Court of Alabama in August, 1962 on the grounds that the statements in
the advertisement were libelous per se, false, and not privileged, and that the evidence showed
malice on the part of the newspaper; the defendants’ constitutional objections were rejected on the
ground that the First Amendment does not protect libelous publications.
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The Newspaper as Petitioner sought review of the decision. On writs of certiorari, the Supreme
Court of the United States reversed the judgment and remanded the case to the Alabama Supreme
Court.

[ #F¥I3EH ] (Reasons for Judicial Decision)

[FEER]

In affirming the judgment, the Supreme Court of Alabama sustained the trial judge’s rulings and
instructions in all respects. It held that “where the words published tend to injure a person libeled by
them in his reputation, profession, trade or business, or charge him with an indictable offense, or tend
to bring the individual into public contempt,” they are “libelous per se™; that “the matter complained
of is, under the above doctrine, libelous per se, if it was published of and concerning the plaintiff ;
and that it was actionable without “proof of pecuniary injury ..., such injury being implied.”... It
rejected petitioners’ constitutional contentions with the brief statements that “The First Amendment
of the U.S. Constitution does not protect libelous publications” and “The Fourteenth Amendment is
directed against State action and not private action.”

P B 5 e e 2 Bt A 4R Ao [ S R A AT T B e R B I B A A, IR ks R
BT MR E S “ARFT ) SCF R gl A2, POk, A 5sER, 58U

ROTHIUA AT BORIFAIIRAT, SORMEIZEIA MR, XL CAEM B T 1F . " 441X —
J O, b T AN O B SR AR SRR BT AR TR, ELJCAUE W) LR T A A
LR, B R AR . X ARSI T A S if NESE A XN & 7 T i 5
B, WEMER “SREREE B EZHFARTUREERARY)” A B IHE SRR RN
i, AREAAAITR. "

[£%#)RZR] (Opinion by Brennan)

Under Alabama law as applied in this case, a publication is “libelous per se” if the words “tend
to injure a person...in his reputation” or to “bring [him] into public contempt™; the trial court stated
that the standard was met if the words are such as to “injure him in his public office, or impute
misconduct to him in his office, or want of official integrity, or want of fidelity to a public trust...”
The jury must find that the words were published “of and concerning” the plaintiff, but where the
plaintiff is a public official his place in the governmental hierarchy is sufficient evidence to support
a finding that his reputation has been affected by statements that reflect upon the agency of which
he is in charge. Once “libel per se” has been established, the defendant has no defense as to stated
facts unless he can persuade the jury that they were true in all their particulars. His privilege of “fair
comment” for expressions of opinion depends on the truth of the facts upon which the comment is
based. Unless he can discharge the burden of proving truth, general damages are presumed, and
may be awarded without proof of pecuniary injury. A showing of actual malice is apparently a
prerequisite to recovery of punitive damages, and the defendant may in any event forestall a
punitive award by a retraction meeting the statutory requirements. Good motives and belief in truth
do not negate an inference of malice, but are relevant only in mitigation of punitive damages if the
jury chooses to accord them weight.

The question before us is whether this rule of liability, as applied to an action brought by a
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public official against critics of his official conduct, abridges the freedom of speech and of the press
that is guaranteed by the First and Fourteenth Amendments.

ARG ESMER, —MHE R ZHER “BERGE AR LB
HZRAREN” Rk “dbs”. YIS ER A NIMER R “ERLLR. SBRIHATRK
R ERE ARIEEMEEER A REE” BITEE, BSOS RARAE. B 5 25200 E B
REFEFHSREAXR, EREEBUFEITTHEEARE R4 5528 Ak i H 42 5 4 3 R th
FrEIRA M R . — BRSO, Bt okt 3 sE [ @huat, BRAEAhRe vl iR
B ISR L Al RIEW AT EA A EVFR M, KT — g
FTEETRELEEN. BRAMbAEE %k B CNESIETE, WERRFEEHEEFLE, TAE
BB AT A E S B 2. IR, HSEEEMAAERERETI M2 AT, Rk EK,
#75 AT DU L 4 (e i T By LR R T R . L R AR (S R M A RETR & X
ERAE, EH0REHRER Mg 1S, Ha 5D ET e K.

BAW R BRAE P A R NBONE BARE T ARTHEERL, REHFTE
EEBIERME AT ERF RS Z R MERIER B H.

The constitutional guarantees require, we think, a federal rule that prohibits a public official
from recovering damages for a defamatory falsehood relating to his official conduct unless he
proves that the statement was made with “actual malice”—that is, with knowledge that it was false
or with reckless disregard of whether it was false or not.

BATNA, HENT FRMRIE B BRI EREIFE ML, BYBUFATRE &
BB A HE FEZ MR T AN AWM B E T RZ A EFN, AReshfl bl ERiFmE
REBMEL, BIEATE REEE MR, EVLXMETRN T “BIERSRE”, 0050kt
B, BCHARABUHE T ER.

We hold today that the Constitution delimits a State’s power to award damages for libel in
actions brought by public officials against critics of their official conduct. Since this is such an
action, the rule requiring proof of actual malice is applicable. While Alabama law apparently
requires proof of actual malice for an award of punitive damages, where general damages are
concerned malice is “presumed.” Such a presumption is inconsistent with the federal rule. “The
power to create presumptions is not a means of escape from constitutional restrictions,” Bailey v.
Alabama, 219 U.S. 219, 239; “the showing of malice required for the forfeiture of the privilege is
not presumed but is a matter for proof by the plaintiff ...” Since the trial judge did not instruct the
jury to differentiate between general and punitive damages, it may be that the verdict was wholly
an award of one or the other. But it is impossible to know, in view of the general verdict returned.
Because of this uncertainty, the judgment must be reversed and the case remanded.

FANAERF M A BBUTFAIRE RIGEITFA BRI AT A G 5 8 1k
MR, kA MBE TR —NERR AR EARPERT FIEHELEEAE
HRN . T4y B I MO T 45 TR S R EOR R O LU BB AN, (E5EERF
HZAR AR ERHEER . X—HEE R 5B NAR . 88 E BIAUR N 32 6 12
B, MR A R R AN REHE S T R R S N DA . SR VAT A A A O E
ARSI R A2 X ), X VT RS B e I 2 A i R — AN TR S — AN . HERAT
AFNEZAFI PR IR /) TR . BT UAH e, R AN S i HE T R Rl E W
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[Ht&ER ] (Concur by Black)

I concur in reversing this half-million-dollar judgment against The New York Times Company
and the four individual defendants. In reversing the Court holds that “the Constitution delimits a
State’s power to award damages for libel in actions brought by public officials against critics of
their official conduct.”] base my vote to reverse on the belief that the First and Fourteenth
Amendments not merely “delimit” a State’s power to award damages to “public officials against
critics of their official conduct” but completely prohibit a State from exercising such a power.
Unlike the Court, therefore, I vote to reverse exclusively on the ground that The Times and the
individual defendants had an absolute, unconditional constitutional right to publish in The Times
advertisement their criticisms of the Montgomery agencies and officials.

R B R ALY R A 7] AR DA 5 2 50 J7 R ITHIAIRE R R . FEHUH
HRPERENA “ RS MNEHEBRTARE RIBE FAZRIRGE N L AT A BT S8
I 2 R B TR 7. RBEFRERHEEETEZE—FAH, IR AEHUEE
FHAMNMRA M “ G Z 5 H ARG AR A TR R AR IEEN B0 TN
AR, TR EMITRHXFERAR ) . SEEAR, FBEHERE A M ME—2E 2L
WE R L EFFREENRIE (ALARMRY B & PHEPE S EF DA T & BSOS
B R,

[ £4%% ] (Impact of the Case)

AL R RPFPFISCR R —BURA RIS AR ORI EE ke, SR B M Sk “BEE s
e 57 SHHTE B ARGE B AR A T AU AR A HVE R . A AR AT 5 LA Y,
(A M) RERAEY, K “EENELESHE B B UE RS ERRIE”. EdA
F, XEEEERER TE B ERNEEN, I+ HLHF EIEER b& N A EE e
FERMAWHABEENRIPTEE, “RIEMER” JLFBRA UG & E RS RN — M
HE. Al2yRHHR A B R H SCRB S FX — R UEY &R THEERARNBURE R, (EE&ETE
Bt Ja sk SGEE Fol LA A, o “HEMEBER” EMNEEREEMAIITAFHBUNE R, 37
REAARFTEEIANY, BIAXAY (public figure), EIFANEHTIEE RAFELAXADT
KRS R, BMERTR R URSMBRRY & “ AKE” HHEE.

[EB%£ e8] (Questions)
1. REEEFRI A RBFIAEEHLE? SHREGFAR?
2. X AFLELHATH OB S UL — UG S M e AU G ?
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Marbury v. Madison (1803)

[i£i£32H ] (Selected Reason)

fFB SEik SRS SRR —, (LA A R 2, ik
PRI 5 4T B SLVEAR b ) UASE 99 - 1803 456 [ f5k e 2 ot W B Sh R HL R it i 28 ( William
Marbury v. James Madison, Secretary of States of the United States) & & J AL Ay A6 Lk
B R VR E 5 WA AT IR ST RO BRI AT BORIA R0, A2 A8 ik imikbe ©
BHATAR, T4 BGE RGNS EERENEFWARRLEAERIEAIE, BATHRS
BB Z A B, AT B R R E D ROR Py A A A SR AR R T (AT R VA SR A
P& T I VR B R Sk B R LR A RO R LR s AT BT A R AR i S e 2 A (1
WA, AT A S A 56 [ S v i) ml vk v A LR I oy o A AU S It fie e T e e e > e i
WG R SEHL, (AR YR T BB b e ml LR B BRI A, DU T 58 B =453
SE BRI
[EHE3%] (Facts)

On his last day in office, President John Adams named forty-two justices of the peace and
sixteen new circuit court justices for the District of Columbia under the Organic Act. The Organic
Act was an attempt by the Federalists to take control of the federal judiciary before Thomas
Jefferson took office.

2950 « WA BGE HAL I IR m — RS CBHE LU ERF X HLUL) fEdn T 42 fLif %
FBE (B4R 1) DL EHME LEERF X 1) 16 4287 M [RIVEREVE B B SE A& (4L430%)
9 H R RAEFE S 0 « AR S G IR AT+ iR W) i R &

The commissions were signed by President Adams and sealed by acting Secretary of State
John Marshall (who later became Chief Justice of the Supreme Court and author of this opinion),
but they were not delivered before the expiration of Adams’s term as president. Thomas Jefferson
refused to honor the commissions, claiming that they were invalid because they had not been
delivered by the end of Adams’s term.

ZATAR W 27 S e 2 2B 1 el 24 i (K [ 5 T8« SEIUR (2 ek S ik e i B i K
EEARAFIREILAIMERD e FEED, (82 BT 02457 B e 1 A S 45 oI A B8 S I 30k &2
RA R BERBHEIELTRBER, WA ZLEZARR b T S0 B R AR R AR
REXETA T AS BAT AR BOR

William Marbury was an intended recipient of an appointment as justice of the peace. Marbury
applied directly to the Supreme Court of the United States for a writ of mandamus to compel
Jefferson’s Secretary of State, James Madison, to deliver the commissions. The Judiciary Act of
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1789 had granted the Supreme Court original jurisdiction to issue writs of mandamus “...to any
courts appointed, or persons holding office, under the authority of the United States.”

B B0 B RRAERIER G e 22— S0 R 0] 36 [ 45 v 7 B v s AU T 2
AR i R g e o i & 2% SEDISURT (14 1] 55 00 A5 k30 » 2 i adb ik 2 BT AR AR . €1789 4 vk
FBIMZT T B il 1) 58 AT BUX S0 1) B AT VA B 5T BUE KR AT PAT 2R 09 o B AL

At the last term, viz. December term, 1801, William Marbury, Dennis Ramsay, Robert
Townsend Hooe, and William Harper, by their counsel, Charles Lee, esq. late attorney general of
the United States, severally moved the court for a rule to James Madison, secretary of state of the
United States, to show cause why a mandamus should not issue commanding him to cause to be
delivered to them respectively their several commissions as justices of the peace in the district of
Columbia. This motion was supported by affidavits of the following facts: that notice of this motion
had been given to Mr. Madison; that Mr. Adams, the late president of the United States, nominated
the applicants to the senate for their advice and consent to be appointed justices of the peace of the
district of Columbia; that the senate advised and consented to the appointments; that commissions
in the due form were signed by the said president appointing them justices, and that the seal of the
United States was in due form affixed to the said commissions by the secretary of state; that the
applicants have requested Mr. Madison to deliver them their said commissions, who has not
complied with that request; and that their said commissions are withheld from them; that the
applicants have made application to Mr. Madison as secretary of state of the United States at his
office, for information whether the commissions were signed and sealed as aforesaid; that explicit
and satisfactory information has not been given to that enquiry, either by the secretary of state or by
any officer of the department of state; that application has been made to the secretary of the Senate
for a certificate of the nomination of the applicants, and of the advice and consent of the senate,
who has declined giving such a certificate; whereupon a rule was laid to show cause on the 4th day
of this term.
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[ #3378 5% 3R] (Procedure and Disposition)

At a prior term, the Court granted an applicant a rule directing the Secretary of State of the
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United States to show cause why a mandamus should not issue commanding him to deliver to the
applicant his commission as a justice of the peace. No cause was shown, so the applicant moved for
a mandamus.

The Court held that 13 of the Act of 1789, giving the Court authority to issue writs of
mandamus to an officer, was contrary to the Constitution as an act of original jurisdiction, and
therefore void.

[ #3328 ] (Reason for Judicial Decision)

[4%%# &M ] (OPINION BY: MARSHALL)

The first object of enquiry is,

Firstly, has the applicant a right to the commission he demands?

His right originates in an act of congress passed in February, 1801, concerning the District of
Columbia.

After dividing the district into two counties, the 11th section of this law enacts, “that there
shall be appointed in and for each of the said counties, such number of discreet persons to be
justices of the peace as the president of the United States shall, from time to time, think expedient,
to continue in office for five years.”
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The Second section of the 2d article of the constitution declares, that “the president shall
nominate, and, by and with the advice and consent of the senate, shall appoint ambassadors, other
public ministers and consuls, and all other officers of the United States, whose appointments are not
otherwise provided for.”

The third section declares, that “he shall commission all the officers of the United States.”

An act of congress directs the secretary of state to keep the seal of the United States, “to make
out and record, and affix the said seal to all civil commissions to officers of the United States, to be
appointed by the President, by and with the consent of the senate, or by the President alone;
provided that the said seal shall not be affixed to any commission before the same shall have been
signed by the President of the United States.”

These are the clauses of the constitution and laws of the United States, which affect this part of
the case. They seem to contemplate three distinct operations:

1st. The nomination. This is the sole act of the President, and is completely voluntary. 2nd.
The appointment. This is also the act of the President, and is also a voluntary act, though it can only
be performed by and with the advice and consent of the senate. 3rd. The commission. To grant a
commission to a person appointed, might perhaps be deemed a duty enjoined by the constitution.
“He shall,” says that instrument, “commission all the officers of the United States.”
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The discretion of the executive is to be exercised until the appointment has been made. But
having once made the appointment, his power over the office is terminated in all cases, where, by
law, the officer is not removable by him. The right to the office is then in the person appointed, and
he has the absolute, unconditional, power of accepting or rejecting it.

Mr. Marbury, then, since his commission was signed by the President, and sealed by the
secretary of state, was appointed; and as the law creating the office, gave the officer a right to hold
for five years, independent of the executive, the appointment was not revocable; but vested in the
officer legal rights, which are protected by the laws of his country.

To withhold his commission, therefore, is an act deemed by the court not warranted by law,
but violative of a vested legal right.
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This brings us to the second enquiry; which is,

Secondly, if he has a right, and that right has been violated, do the laws of his country afford
him a remedy?

The very essence of civil liberty certainly consists in the right of every individual to claim the
protection of the laws, whenever he receives an injury. One of the first duties of government is to
afford that protection. In Great Britain the king himself is sued in the respectful form of a petition,
and he never fails to comply with the judgment of his court.
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But when the legislature proceeds to impose on that officer other duties; when he is directed
peremptorily to perform certain acts; when the rights of individuals are dependent on the
performance of those acts; he is so far the officer of the law; is amenable to the laws for his conduct;
and cannot at his discretion sport away the vested rights of others.
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The conclusion from this reasoning is, that where the heads of departments are the political or
confidential agents of the executive, merely to execute the will of the President, or rather to act in
cases in which the executive possesses a constitutional or legal discretion, nothing can be more

perfectly clear than that their acts are only politically examinable. But where a specific duty is
- assigned by law, and individual rights depend upon the performance of that duty, it seems equally
clear that the individual who considers himself injured, has a right to resort to the laws of his
country for a remedy.
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It is then the opinion of the court, 1st. That by signing the commission of Mr. Marbury, the
president of the United States appointed him a justice of peace, for the county of Washington in the
district of Columbia; and that the seal of the United States, affixed thereto by the secretary of state,
is conclusive testimony of the verity of the signature, and of the completion of the appointment;
and that the appointment conferred on him a legal right to the office for the space of five years. 2nd.
That, having this legal title to the office, he has a consequent right to the commission; a refusal to
deliver which, is a plain violation of that right, for which the laws of his country afford him a
remedy.
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It remains to be enquired whether,

Thirdly, he is entitled to the remedy for which he applies. This depends on, 1st. The nature of
the writ applied for, and, 2nd. The power of this court.
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The act to establish the judicial courts of the United States authorizes the Supreme Court “to

issue writs of mandamus, in cases warranted by the principles and usages of law, to any courts



