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Abstract

At present, Public welfare has become one of the important components of
social life. The public welfare is not built in one day, while it is the product of the
history developed to a certain stage. It attributes to various aspects, such as
social, political, economic, ethical factors, which interact to each other and has
mutual influence on each other. The political factors can be found from the
purpose of creation of the government, the economic and social functions of the
government, and the basis of the legality of the government. The economic
factors mainly are that the privéte ownership of property has leaded to social
inequality in the distribution of wealth state, some people lost their basic life
safeguard; and the socialized production and specialized division of labor further
strengthen people’s dependence to the public system.In the social factors,
people’s social dependence and the objective need of the harmonious development
of the society are the two main factors. In addition, the formation of the public
welfare also has the ethics factors. The passion, the demand and the will of the
human are the fundamental ethics causes; Compulsory feeling, conscience and
sense of honor was composed of the specific ethical reasons of public welfare. As
one of the social phenomenon, the public welfare also has its own development
process. From the spontaneous stage to the institutionalized stage, the development of
the public welfare has a long history.

“Public welfare” is a concept which has a deep influence on people’s life, but
its nature is ambiguous both in theory and practice. In the context of life, social,
thought. public welfare has diversified. At the same time the content of public
welfare is so complicated that it is a big challenge to define and analyze it.
According to the original meaning in English, public welfare is a legally clear
concept which has huge effect on property right and interest distribution. Public

welfare is the career and behavior which is of non-profit, and does not distribute
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interest to investors or managers, while the public get benefits from it. The two
basic natures of public welfare are non-profit and beneficial to social. The public
welfare is non-profit means that its purpose is not to distribute income to
investors or business operators, which show that public investments are not for
profit, the performance of the public welfare is not evaluated according to the
amount of benefit, the property and income of public welfare are not allowed to
distributed, the charge to particular beneficiary is allowed and has formed public
interest income. The public welfare is beneficial to society refers to that its
products and services are good to the social progress and welfare improvement.
the social individual can share the apparent benefits. Specifically, it includes that
the one who gets benefits from the public welfare is universal and conditional.
the purposes of the public welfare must comply with the legal and designated
requirements, and the demand of the public welfare is not saturated. On the basis
of the definition of public welfare, the paper distinguishes the public welfare
from public interests, the public products, social welfare and charity. which are
four concepts most easily confused to each other.

Registration as a legal process in the most important of a system. it is not only
theoretically public welfare undertakings by law the primary issue. but also is the
practice of China’s public welfare undertakings development facing the biggest
bottleneck. Public welfare undertakings establishment registration system, not only has
the meaning of the private law on public purpose. but also has the purpose of public
law supervision. In private law sense. the acquisition of the public welfare law
personality is the primary purpose of public registration; Public welfare law
behavior produce change is the important effect public registration purposes. In
public law, public welfare registration may realize the public welfare undertakings duty-
free purpose; and it is helpful to the state of public welfare regulation. To achieve
the purpose of public registration, we will have to register for the public in
accordance with the legislation in the provisions of purpose. In the relevant public
establishment registration of the provisions of the way. Chinese public welfare
organizations “dual licensing” registration way more harm than good. The way
killed the diversity of the public organization and hit the people engaged in public
enthusiasm, caused a lot of method of the existence of the public organization,
increased public welfare organization examination procedures and cost, increased

the executive authorities in the power of the abuse. Our country should change
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public organization set up the double license registration way as soon as possible,
become public organization established by the “double license” to “criterion
system”, and the ministry of civil affairs perform public organization review
registration duties. In the relevant provisions in conditions and procedures of
public welfare registration, through the investigation of the relevant provisions
to the United States, Canada, Japan, Britain and other countries. It wsa pointedout
that the registration requirements of public welfare organizations establish ment was the
higher, suggested the high standard to change gradually low standards; Our country
public welfare organizations registration procedures clarity is not enough,
suggested to to make clear furtherin the legislation.

Property right is the core in the process of public welfare undertakings. The
essence of property right is delimitate and regulate the relationship between
individuals, which based upon the concept of *property” . At present, the
essence of property right includes “residual claims” and “surplus control” . Public
wellare property right has its own characteristics.

In the stage of public welfare undertakings formation, the government and
the profit organization, along with the third department mainly formed by the
volunteer organization all can provide public welfare. But in these multiple
subjects. there exists differences among the government investment of public
welfare property, profit organization, and the third departmenton the level of
legal issues. As for the national government, the government investment public
welfare undertakings are the obligation of national government’'s active duty
payment, and correspondingly public benefit is a citizen’s claim. The national
government payment obligations have positive features: the main undertaker is
administrative agencies; the content is to provide welfares to the citizens; this
kind of obligations is active. The features of citizens’ claim right in public welfare
include: citizens with public welfare benefit claims right is unity in the individuality and
public; this kind of claims, which includes economic, political, social and cultural
rights, and so on, is a integral system; the object has the characteristics of
constantly expansibility and sustainability. The individuals participate in public
welfare undertakings mainly through private donations, and its property relationship
problems exist in the legal effect of public welfare donations and the conflict between
public welfare donations and cheat against the behavior of the creditor's rights.

In the stage of public welfare undertakings operation, the characteristics of

7
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public welfare undertakings of the property right include: First, in public
welfare organization, there does not exist an ownership., which at the same time
enjoys surplus interests and the right to control all business partners. Second, the
subject of public welfare beneficiary is fictitious. Public welfare investors.,
operators and its members cannot become the subjects that enjoy the remaining
property claims of public welfare undertakings. Third, in public welfare undertakings,
the right to control as well as the right to manage should be confined by the *public’
factor. The characteristic of the property right of public welfare undertakings
made it different from the private property ownership and the ownership of the
country, the exercise of state-owned property right by the agent using. In addition, the
characteristics of public welfare property are different from that of the profit
organization, which focused on *profit’ . According to the characteristics of public
welfare property in the operation stage, how to construct the features public welfare
organization form. to ensure the realization of the public welfare purposes, is the most
important legal problems in public welfare operation stage. Throughout the world, we
have three forms of organizations, which adapt to the characteristics of public property
right: public legal person, public welfare unincorporated organization, the public
trust. These three forms have different features. the parties based on public property
rights and obligations are different.

In the accomplishment stage of public welfare undertakings, the legal problem of the
property right is the ownership of the surplus property. The ownership of surplus
property in public welfare undertakings is decided by the nature of public
law. After the termination of public welfare organization, the characteristics of
the surplus property’'s ownership form the “approximation principle”. Founded
by the Roman law, “nearly principle” in civil law system countries and common
law systems countries has different forms. In civil law countries. they will apply
particularly stress on nearly principle’s traditional connotation to the public
welfare undertakings in the corporation system; whereas in common law countries.
they incline to combine the public trust mechanism to the “approximate principle”. At
present, in this field, our country basically has two regulations: one is * the
foundation management regulation ”, another is “the trust law ", Article 33 of “the
foundation management regulation ” has both advantages and insufficiencies. And
article 72 of “the trust law” has an important shortage in the prominent role of

public power intervention, and the limitation of the application scope of the
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“approximation principle”,

To develop public welfare undertakings, institutional construction of
incentive mechanism is very important. The legal nature of public welfare
demands that we should motivate the legal system in legal mechanism, so as to
meet the increasing demand of the public to public welfare. The law has
inspiriting function. Public welfare law system, which is paying more and more
attention. should fulfill this main function, so as to promote the expansion of
the scale of public welfare supply. The ideal goal of public welfarelaw incentive
mechanism is promoting scientific development of public welfare undertakings.
This goal mainly includes sustainable development of public welfare undertakings;
public wellare undertakings development should be oriented to the individuals;
and the public welfare undertakings development should be adapted to the country
conditions. The realization of this ideal goal in public welfare undertakings needs
to be contributed by several factors, among which legal factor is most
important. As the most important part in the legal systems, public welfare law
has the most direct stimulation in the development of public welfare undertakings, At
present, in our country, the public welfare tax law incentive mechanism, the honor
of public welfare law incentive mechanism, the reputation of public welfare law
incentive mechanism, and of the administrative of public welfare law incentive
mechanism are all deficient, which urgently need to perfect. The incentive effect
on the public welfare law is reflected in the whole process of the operation of
public welfare law. and its realization should pass through a number of sectors.

To enhancethe quality of public undertakings requires regulation. Building a
scientific and reasonable public welfare property rights restriction regulation systemcan
effectively promote the healthy development of public welfare undertakings. On the basis
of the definition of “constraint mechanism”, it further analyzesthe characteristics of
public constraint mechanism, and explains its meanings. The internal government
structure of public welfare property rights has its particularity. It will analyze the defects
in our internal governance structure by comparing the domestic and foreign public
welfare property right regulation, and bring some constructive comments. Finally this
paper mainly launches the elaboration from two aspects of the public welfare property

administrative supervision regulations and social supervision regulations.

Key Words: Public Welfare; Property Rights; Legal Regulation
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