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A Study on the ISDS Reform in the EU’

ME: BAL—BRAFHMANFNRTERBTFFK, LB Y
RATEEFmME L, EXEOXRET, X —Iuw & 2R
HEFHGE, BRFEALARBIFTRRGET, IRETETFHER
Wo MAERAATAXEABET O RBRES, A ISDS ML T TR
pekiz, ERXABRABRGERFRETREX Tansle k¥
W TTIP ERPHANRBMRARZ X EFTE, CIAT WI0 £
i RALE 6 T F, A ISDS AL I AF BARN TR, MK RIE AL A
AthsG, ERARER KA BT M,

X@iF: ISDS; BAHF—B R EBA FiL; XA AF4; TTIP;
Bk

Abstract: ISDS is derived from international commercial arbitration, the
purpose is non-political to settle the investor-state investment disputes. In the
subsequent development of this mechanism gradually revealed a number of de-
fects, the international community to carry out a larger study and put forward a
number of reform proposals. The EU has adjusted in direct investment exclu-

sive power, more attention to the ISDS mechanism to gradually bring about the

« AXREFRHBESTATE 142DC033 M BHERREZ—.
o RINKFEEBEHAFEE. MEESH, HEHt.
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mechanism, reform proposals in the practice of negotiating investment agree-
ments, TTIP draft proposal is the most radical reforms, it introduces some ele-
ments of the dispute settlement mechanism of WTO into ISDS and develops it
from arbitration into litigation, in order to eliminate the defects of the mecha-
nism and pursuit of balance between the public and private interest.

Key words: ISDS; Investor-State Investment Disputes; Balance be-

tween Private and Public Interest; TTIP; EU

B & —E & 8] 4 b5 f# R Bl (Investor-State Dispute Settlement,
AR fE #R ISDS #Lil) J"ZAFE THANPGARE S E (BIT) MEH
e E (FTA) MBEEWOSH, & AFRYEE DRSS E A%
WEF, BESAREEERFAREZAFRLFREEFRGR, PEEE
PrZm E R EREFRE BRI . A REY ., EFHELHS
SLHY S v R AL, (R AR E S HE PR X 55, REREEFS, I
el [ s 48 U5 5 0 i R A BUVR AL R R 0@

ISDS Ml A FEHMEEFEF MR E. HEIZMFEER
ATHRIEBREEN REERAEERRAGENTR, MIEREE
7 S N i 5 = s i 7 O N B £ i 7 D vl iy i = ) 22 3 S
F, B, WEREREHEMROT R, #TXMHENIIEREE B
AREEYREEZN S mBRILE . X—HEAU (EERBAY) £
%, B ICSID Aip ALK, EMAKNNMETRY. &,
WA EPRHRERY (HAs) WHE, FBRFEE—BHRERE SRR
BTG %, HAS A E B i 35 8 Do 28 ) B A Bk o i 2% 88 i
k, MBRA-BHE, EWE., FRANWEES, FHEREERNT
25 L 25 Fir S5 it B A T 6 B R 32 B VT A B AROF 15 B b B /Y 3

O RAEFAELHEZH, NEFRUEMBTAMRS ME, I TIAXHE, XESE
A BRSME, RRAEREEG N ARZAHEXZF.

@ See European Commission, A New Start for Investment and Investment Protection ( November
2013). htp; //trade. ec. europa. eu/doclib/docs/2013/november/tradoc _ 151916. pdf.  ( iy [a] B
[6] 2015 412 H ) '
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. ARBORBHEEAATHR RSN AT T ERN . BUF R
BETRZMWESBEEmMEZN S EALBURNG E. EHPEEN
Vattenfall v. Germany® FI Philip Morris v. Australia® & Jt H. 3 Kk 7 A A
Xt F 1SDS #Ll i 48, B PRtk &% 1SDS H1 il i F = br i 35 i &R i B
R E —ERKE R RS m S EEHRT T 2R, #ETH
THEZEEWN,

BR BRI R BN G — R R M E NS A, {EXF ISDS Hli —H
A RE, RN FRPREHE . W55 E BRI LR AR
B GREI NHEEEREM. ATIRH “BREAFERS 5RTIKHF
KEME" (TTIP), 5 S Bk B G AN 22 AR T ISDS HLfl i R ik 5 5
w, #E2E—HEES A AX ISDS HL R, BRH# T 2014 #1777
—RKARE W . KA RE B/~ 1SDS HLH 75 Z 76 LT 1A J7 i kf7
B RYBUN S M AR X b B LA A B A R R LA s AT
ISDS 3 5 E A MBF Z B 8RR . @ b iFHL&I X ISDS P i) 1
EvE#EIT R A, ik, MBAR, ESRERBERRXY (B
TTIP) HRH, EHNA ISDS HLiIEF, LA LL ERE, KEHA
B FHAMBRFTHER ., HRH ., A/ ISDS HLK, LL—RF|EIE
AL E SE B ISDS HL A ER . W R R FiElE, HIER B LR 25
BREG.Y BEREX—HRT, RASGR T SMEKR. HinEmn
Ao hE R, BIFT 5EEM TTIP R HA @ REZ 5 £ 7 B R 2014

@ Vattenfall B —RKE AR 2w, 7578 EBUF 2011 e M@k A E % T
(REMHE = &) (ECT) xffEERM(P#, Vattenfall AB and others v. Federal Republic of Ger-
many (ICSID Case No. ARB/12/12),

@  Philip Morris 23 ] § % K F W2 F 2 AR BEE IR LM B9 “ FARE " 15 5E B2 2 b
# . Philip Morris Asia Limited v. The Commonwealth of Australia, UNCITRAL,PCA Case No. 2012 -
12.

@ See European Commission, Public Consultation on Modalities for Investment Protection and
ISDS in TTIP, Available at http: //trade. ec. europa. eu/doclib/docs/2014/march/tradoc _ 152280.
pdf ({falas[a] 2015 4E 12 A ),

@ KUEHAAAHEEZSNEERABELB L, 0 hup: //trade. ec. europa. eu/doclib/
docs/2006/december/tradoc_ 118238. pdf, H, S5m&E K, HEC L EMhL LA, FE
BEATHEMERE T b . 5 6 R B TTIP ik, IFE, BRULER % 1SDS B iR ) SC A B A7
EarER A, BT, A% SCR LIRKE A TTIP g8 o 3 2215 A</ h Rk 3 S8 B B 7 LA a8 o
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FRAREWRLXT 2 ARXE T TTIP F ISDS #L 89K B 2 RE BV, 707
ZHERE, T201545 A5 HAMT TTIP £ 5 555 i A o9 & 1
XHP, R EX B E R IR K ISDS i “#HE— S . FE9
HI6H, MBAZRZEMT TTIP B FEFESE (LT F#FHR TTIP &
)9, AT -RIEZEMFH R, BHSEXH I Yt XA
AR RERIAE . BARKEZ R 2 YRR % E R {UEERE AR
W, AR TTIP XA K IE 4 32 R Eidie, B3R 8L B A
EWHEIA ISDS KR | K& H A BCHE 45 5 # ISDS HL d g Lo 2015
F12A2H, RESEEQMRIL FTA Hhill XA Box H A TTIP
EROBELONAEMAARL S, HHT TTIP FRE i ISDS L i 555
P

YVLRKEASC T ISDS HLI e LB i 72, AT LAFE i, BB N
L AT A 00 T T SO ISDS LA — S R AT R T B [ P 7R S e R o
18 F T i R B BT 3 — [ K (8] B U 4 i 1) B o 5 — SR ARG R
HAEHENER, UM ERPERERAM G SEFRERAL
M 25 2Z EHRAGF4 . SRR, HB R B k85T X8R PR EF 8
g

— R SDS AP EFESORERNRL

HFF WL EEET —MERIZNL, HETEERERREEF

© BREAT T XT TTIP 3R ¥ 1SDS HL i 24 AR % ) & RIC &4 %, 2 5 European Com-
mission; Report on the Online Consultation on Investment Protection and Investor-State Dispute Settle-
ment (ISDS) in the Transatlantic Trade and Investment Pu_rtnership Agreement (TTIP), Available at
http: //trade. ec. europa. eu/doclib/docs/2015/ january/tradoc_ 153044, pdf (ijj[a] i} [6] 2015 4E 12
H)o

@ http: //trade. ec. europa. eu/doclib/docs/2015/may/tradoc_ 153408. pdf (iJj[a] i} 8] 2015
12 4).

@ http; //trade. ec. europa. eu/doclib/does/2015/september/tradoc _  153807. pdf ( ijj [a] K}
812015 4 12 7)., J

@ S W hup: //trade. ec. europa. eu/doclib/docs/2016/february/tradoc _ 154210. pdf ( ijj [A]
B (8] 2016 £ 2 A ) .
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AL, AMTERBRAZBREMRPFTATHAERE.C #KS
SPE R, P EUE AT AN AR OE [ B AT R AT AR, AR
FREEENWEEERSITEERE, BERRAFRIZEFREEREE
THREREFRIEX, EERAFRBEFHOMAEMRERE, XFhh
23U e B 32 S G A 5 2 R R R R EE AT RO BBk, AR IR K
MEERENR, HFERFIBRREREAIIN A, XGET MR R
EEEAEROERAHELE. XEIRTERESMZXE, KE
TEH B R A9 8 9E U 5E HP T8 B Do 2 ) A

(—) BRMRBROR—HHE

EXETHRES HME (Investment Arbitration) & Ff L F, #
RikZ —BHELSEERKOME, NELKPREFAFRES R
FHRAMEEL, BRRA—HREWHEAETEZENIUATILE: OfR
g ERE T & EEARGPGAHRFE D E (BIT) FhaEXH, &
A EERNARAMER; @&F TEZELEMN, WA FAERFBERX
%, REEILFHRARERZATEERNBRINAME, BERXHULK
B, g, TEMRAOHERE; Ol FAAFMMBEMN (4 IC-
SID, UNICITRAL) "It #, BF HFEBFEER; @B M EH %
3 (PR B 5 i A7 3 SE B G BY AR #K 51 (Ad Hoc Arbitrator) #5E ,
A AT B B PR 5L X LT R A ik R 4R Sk AT 52 2 AN [R] 1) % B DA T
A AH R PR O o R Z — BUHE A R R BT S i R R 1 R G R
Mo, ST HABEEME R EREHNITFEFRER. Bk, T
SR FR R — BUME A & b SO R WA, 40 2004 4, ICSID B4 45 4k BE

O HEEERFAMBRSEEARTHEZEMREREREFARBAEEXI. R
HHATHRTFSEEREERXANYS, MERBREERAMRS, MRAFTRESAR
EREHREMAMMERF G- ER Y%, REBREFAEPELEERITHEEBRY
I, MARBAEAFAREMEEERNL S, FHEERRAMRTUBEE L IS EPY
AEE A, B—NEERZEE EWERNAKERSE. 20 Gus Van Harten. A Case for an Interna-
tional Investment Court [ EB/OL ], http: //papers. ssrn. com/sol3/papers. efm? abstract _ id =

1153424 ({f[aatfE) 2015 4212 H) .
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BARRSHXTIZTRE O BICEHE, 2R RSB F o5 H
REMFERMBEBROBE 200, BRRENREERIEER
—%., Elt, X—EBEH e —ERUELSE T X BREM T hRERR
BRZ — BRI EA, EHRTIREG B 5P E 45 0T A v i R
P IX — ] |, '

1. i “ EiFPLA”

BRZE —BHWIANRBRESRMROREERG, FRHTHAER
PERA B O IR TR . S HMEREIE AR, ;2 —3
PEIX — ] B TE B LA B S, R — BN B R ARG,
TS EVRPLEIN L — BEHOA A R X — S B k. 7
BN ER TENE RN E BT AN TR IRARER,
WML WTO BRI A RIEEALURTE S . MBI B 35 52 4 b
BEMTHE, X—WAELZA ZHEE, NEESI ZHXIHEN
TCSID 35 45 % A+ 4F J5 A7 B0 o il e i — [ B A i 0F RO o (LB S5
—m, BXE+aHE., WA, ERRTIE “PEBIR”  (Preliminary
Ruling) il BRI AT, T Z X0 Y480 E W6 M E (- ICSID A
2, REERESANE) BBk, XTER XM EE &8
REEA R . Hin ICSID A% 53 &M E, Bk “AEPUEM LiFH
fr (Shall not be Subject to any Appeal)” . 08 i 2> 418 B 18 77 16 it itk
FHE, LALLM R EHE—%, XLRRELH. R, &
EVRPLEIETT RE(E MR AR PR R IE K . M 2% WA, RS in
it DAL ) Y e 2 b A ) B, B ICSID %S ERALE, L {UE A
TR, X AR AL MR (A E R )
Toxk. WIFIEERIngt, ICSID f& &R T & Fi& 2 b URHLE] I A M A B
AFEAT . X —E R B R B ON T () 5 e f R B e R 0 B
FEAS L ) PR EE 0 S, 51 AR A 7 0 T R R — B (] A 56
E. REMM, EIRILEITT AR R MR M — B, TEm i, 3f

(D See ICSID Secretariat, Possible Improvements of the Framework for ICSID Arbitration ( Dis-
cussion Paper, October 2004 ). https: //ics'j,‘d. worldbank. org/apps/ICSIDWEB/resources/Docume
nts/Possible% 20 Improvements% 20 of % 20 ‘the % 20 Framework % 20 of % 20 ICSID % 20 Arbitra-
tion. pdf (PifRffE 2015 412 H). -
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WRBEMRERGEGHEEC WTO LEyFilH 84 T 3 75 i Rl
fl, REEBIRERA L5 —, BMHET SDSHHME, ELRE
TERH—H®, HFZEERGRME THEMGRRAE, FRRT —
SEE RN
Wi 3L EAR R R BN T @ B URHLEI M B, (BT HRA R
FTEhRE X — AT REAE R B SE @ KRR 2 4R o 4E EE 5B R A R Ok 1 [ BR R
UM ST BRI AT BB . B RO BE kA [ BTt BRILIAA
AL FE I ARE TR SRR — B AT 51 @ BRBE R 51 & L7 2010 4R
SCHF LTS R CHER A B A" (Quasi-permanent Arbitrators) 5
“ EURHLE FETHEATE RS, 2011 AERRIN IS B B i R B e SR BT MR
NiZEAE Ml LIRS .© B B — a8 ok ™ 2] LR
ABUR IR AR, R X b — B A RS, 7E 2012 4E /) ISDS &
EOrh, B EIFVLEI R RBAE R E A, (UURBE R B KA T RE
AW “BERE—EHFEFHZERL" (Committee for the Settlement
of Investor-State Disputes) , FF HH EHRINE “BRERE, URINEFTE

(O Katia Yannaca-Small, Arbitration Under International Investment Agreements: A Guide to the
Key Issues, Oxford: Oxford University Press, 2010, p. 629.

@ Thomas Schultz. Against Consistency in Investment Arbitration, in the Foundations of Interna-
tional Investment Law: Bringing Theory into Practice. King’s Coll. London-The Dickinson Poon Sch. of
Law, Research Paper No. 2013 -3, pp.5 - 6.

® EAREXEBIT AP RABREL LIFIBKNAX, HEXESHE, FRLEMEDE
iy FTA S92 R h 3 HE W 2% I8 7E FTA A0 =4 )5 B L 4 Xt 1SDS HL il iy il
¥ o BRI CETA 4 26 UALE o

@ See European Commission, Fact-sheet on Investment Protection and Investor-to-State Dispute
Settlement in EU agreements ( November 2013). http: //trade. ec. europa. eu/doclib/docs/2013/no-
vember/tradoc_ 151916, pdf (iJj /)i [E] 2015 4£ 12 H) .

% See European Commission, Towards a Comprehensive Euroiwean International Investment Poli-
cy, COM (2010) 343 Final, p.11. http; //trade. ec. europa. eu/doclib/docs/2010/july/tradoc _
146307. pdf (3jj[n]Bsf &) 2015 4512 H ),

® See European Commission, Public Consultation on Modalities for Investment Protection and
ISDS in TTIP, Available at http: //trade. ec. europa. eu/doclib/docs/2014/march/tradoc _ 152280.
pdf (il A A 2015 4 12 A ),

@ XERHZE RSB H A — 3T ISDS B9 7% (Text on Investor State Dispute Settle-
ment for EU Agreements) , HR[, X— %N TTIP ) ISDS R &M, B T MRk 5 7546 36
()R8 bR RIS, AR IRA KRR 2 Xx %, MK “ISDS BER” Rw.
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M, EURPLEI T AZEEA A B 0L T $RIE HoR B G AT, LFERE
4 VR SURIAE A1 T B0 O PRk @ T 7E BB B CETA SUA A, BR
A HMRRRLPHRBRERARWY “REFERL EIFNLA",
TEM R R R A R . X BBt R H A IR X — L
VR R R — T8 YR 47 o 8 S, W L& 9 BB IR T i T
B.? EMA ARY, %F EURoL 251 2 02 7= A A R R 2N
HETHE, e FARTT R OECD iR 37 % [ PRt 41 21 o A0 L ] ek 2 47 A6 B 3+
B ASEKRBEXEARHATOERAFER S 5SREKFEDY
(TTIP) fyikHH, KBACLBAH TR KA EVFHLH R0 @

7 TTIP R, BRABH T EREM—F, RERL LIFEE®
FIRERERAZEEAR, WEAKRABKE, MAKRABXE, WEARASE
=H, EPAE, TEE-R. ERFRAMAE, BVERMEEFS
SAMENRLEKENE, dERE, THRENTELFEERT
ZHIH IR — R E L% BEIC1Z (Institutional Memory) ,© | i % B A
AT EAAEAEGAE M B B ARELM A BTG, ROAFTBC. FoklE
SHHEBREEM.

TTIP BRH, FIFMEEERT ICSID A 455 52 &M AE 1 1% 5L 42,

® S0 ISDS 5 19.2 %k,

@ See N Jansen Calamita, The Making of Europe’s International Investment Policy: Uncertain
First Steps, Legal Issues of Economic Integration 39, No. 3 (2012).

@ See Investor-State Dispute Settlement—A Necessary Mechanism to Ensure Investment Protec-
tion, Business Europe Position Paper, May 2014, p. 7.

@ See European Commission, Report on the Online Public Consultation on Investment Protection
and Investor-to-State Dispute Settlement (ISDS) in the Transatlantic Trade and Investment Partnership
Agreement ( TTIP) , January 2015, Available at http: //trade. ec. europa. eu/doclib/docs/2015/janu-
ary/tradoc_ 153044. pdf, p. 131.

® TTIP % 83 (10) (jEIAT[E 2015 412 A ).

® Lexis PSL Arbitration, The European Commission’s Draft TTIP and the Pm‘posed Investment
Court System [ EB/OL] . https: //www. wilmerhale. com/uploadedFiles/Shared_ Content/Editorial/
Publications/Documents/2015 — 09 - 30 — European-Commissions-draft-TTIP-and-the-proposed-Invest-
ment-Court-System. pdf ( 35 [a] B [6] 2015 4= 12 H)s

@ ICSID A% 52 Fob, MRRMBIMBNIL . REEOERA Y bR B AR
BMHAREE; hRERAAZHTH; MRATETEEFOBFAUNGFR: BRIEKREKE
3R BT A o) B :



B;ksl% ISDS #L i o & 52 B IF l 9

A ALHE PR EE R RS I B A IR BN E IR (B X AR [ B
RFE MR, JEE B BER K. FR, $3F EIFkEE 8 # L] =g
ERGFHEA AR, RN SEFNE, SRAE T HRORR: —8&
kif, EIUFTEELE 180 RNMEERY, BKABEL 270 X, FEEE
B, FIFEEMG6 ZEET, RAMAEEXRAFE=H. REERHN
e, ATESE8MERREAE LOFEENERMBIER, HEHKEA
FRFILF—¥0 EFEMS, BEXPAE =ERERTERENTEER
ER, EXMBERT, LIFEENVKREET AT REETZE R
8.2

2. B “RBRERR

ERTHRFES MBS, ARAFEN A HRBARERAHN
AR, EEMREBEERGFAEEENBRRE. FAEENFAN
“EAN", BAFLEACRRYN RAHTRERRE. Mk, & BB
ZRE" PER—AEEFH TN BRES N FHRITMEEEX, EHE
TR & i E S % NAFTA HLE®, B — 1T HhERERER (F
B%E) ARMERERS, ERAEMERASHFRANEHS R
BAERMERA (2%, WmE NAFTA B H R 5% SRR BRENE
ERITSIRMAFIS—F, X—IEHARZELSUN), FRE M EE X
RAMMEEMRRE, RIFROATREDE SN —BERLERTERE
HEMBBFHRZBEEL. NEASHAEER L, RIZEUIMIE
HRLMBER “WEHPN", BRMBRER—BERE N ERRB. CE-
TARXCARH, KRB ED 5 I & KM EEm—B.Y CETA 58
X.27 %&ME, RES5HKEZ M4 (Committee on Services and Invest-
ment) A]LAEIWHASZE R 2 (Trade Committee) KX ZAMMRE. &
CETA AHZERARNMMBBMMRERGLRBARS, HARHZER

@ TTIPEFES3 (29) (1), s

2 Mirjam van de Hel-Koedoot, Nauta Dutilh. The Proposed New Investment Court System for
TTIP; The Right Way Forward? [ EB/OL] . http: //efilablog. org/2015/10/14/the-proposed-new-in-
vestment-court-system-for-ttip-the-right-way-forward/ ( ijj[n] fif [8] 2015 4E 12 A ) .,

@ % i NAFTA % 1131 %&.

@ See CETA Technical Summary.



