IEFEHBPEIFERFEFBREM

"Ur-'g
A |
cxs
W <
R
3 F
= 2
RS
,1: 2
Bk
I\ o
JEEE ;
v /
e

:

Fi [ % ) At

CHINA LEGAL PUBLISHING HOUSE



HDE R E R IR X RER

PROPERTY RSk Ao

SE

oh [ i i Rt
CHINA LEGAL PUBLISHING HOU



BEERSE ( CIP ) #iE

Tf 7= ¥ = Law of Property: #&3C / #/NFE3E . —Jbat: F RS H R4,

2017.9
ISBN 978-7-5093-8331-5

I. O T.OM- M. O — R — bt — %3

IV.D D913.04

H [ A 54 CIP BT (2017) % 055459 5

X. David Zheng ( #3/V%2 ) © 2006~2017. All rights reserved. This Work is pre-
pared for educational purposes only, no part of which may be reproduced in any form,
in whole or in part, by print, electronically or otherwise, without prior express consent
in writing by the author. Unauthorized reproduction or copying may be penalized to
the fullest extent under the laws of China and of international conventions, and laws

of other countries where applicable.

iR . 54X (editormjf@163.com )

HEBI: HFEL

W =i

Law of Property

FH I HNE

28 | FrEBIE

BRI 7 At 5 s A SRR ENR A7 PR 23 =]
FA /710 K x 1000 2K 16 FF
fBUK /2017 4F 9 A% 1R

o ] o R ARCEE H

455 ISBN 978-7-5093-8331-5

JERPEEE %25 BRE4ES 100031
R4k : http://www.zgfzs.com
A E SIS : 010-66033393

Efik /16,5 F¥/303 F
2017 4E 9 A58 1 SREIRI

EAfr: 49.00 7T

{HPEELIE: 010-66026508
f&H: 010-66031119
FRIBAREEIE: 010-66070046
BB EREE 1% : 010-66033288

(AP ERERM, FE5A4GSPSTRFBRPE. B 010-66032926 )



il

AHRLFSAEEAFZENSHMN " FRERAKERT H—%K,
HdEFLE, GRAFAEFAFEFRTSFREAFZBARE, £R
REAZFHETEFHARSRSNER L RETARN. HEWHZ: —RKX
BERBFANEFRFRY, —REATRAAM T HEREANHE,

KEMFEGRREFERE—E, AN T EERRGREIEME (the
backbone) o H 10664 %% EAFRAEEMUR, LHFFHARKELLH
RAHE, ERE-THEHIRY, X—HREHIETEAZE, A “£X
ZTEEIL" AHRBRENIHAFE, BLITVER, ELHRNEE,
PHARBIR, X LREBFEEFHEAREE, LHGRET “B4" KK
%, EEALRUTHMA X TR

TAELUK, MEXES AT KIAUFNENAE, XEHMSH K0
ERAFEERELE TR RAT UM, HEZHT SR RNERF
B, RABRLASTEARE. ZEAE: SHXBAERHTELZARTAS
K% BEFARERFHEHERMEN, KEARBT —4F: 2x 8o
WK, XEAKE. A¥R. AEN. Ak, RTWEX, AHE. XMHH
BEHETARTE, REARIARTHRRESE. B F —KHRARD
k, ZERHILH THALER, LB T8 “FELT £EH. 8, #
Bit—MRELBHFKE=ZTSEHRE. ZRER, RETERRIAKL
fFam£5t R A0 E 352

AHEXERFRAAN CH&%> #AAL, BZRR-—HELAHHK
#, RAEREELWXEZ¥RIBS, ERERAUN. ABEENERE
SHMFHERAG, XEFREERFLELBHAFRIEY/ORRL LR E4



2 Law of Property

% (HETHEBARZFR) XFo

TREBRFGRAGERABFT EZPIRANEABMRERAHF R, #
AL EERAAEMBRRFERRANE, ERFEFLEEREEFENTRRM
SE i B2 # 7 Ko

AHaNTHE, RELH: BFEERR. 57, KR, iadRaE. B
b ®F ARG FRERE. HEFAA. LHAR. HFLH. LHE
ARMEAATH. dETH. L& THE



Chapter I INTRODUCTION TO PROPERTY, COMMON LAW

AND JUDICIAL SYSTEM.........cooooiieeeieeeeeeeeeeeennens 1

What is property, and what is property 1aw?..........ccccoceimiirninecenieisans 1

Why do we need to study common law property?........c.ccccececviuneivennnns 2

The Judicial System in the United States.........ccoveeieinversieresenenennenne 5

What IS Property RiBhE..........cosesssisisissivmsisnis ssvies cxsvismisssssspsssassnossove 9
Jacquev. Stéenberg HOmeS, INC. ...ivwiisissssssssssissssmsssvisussmssssesnssimsmssssnsreans 10
Chapter I POSSESSION AND FIRST ACQUISITION.............c.cco.... 17
A Acquisition BY DISCOVETY. . sroamssimcinsssmmssisanismsssisrasssioasssscs 18
JORHEON Vi MIRTOSE 5onsvsvsuvssssssusavssnsanssns avsanionspiaseesvsessassasssssssssesasyssassisssss 18

B. Acquisition by Creation ... s ssssmmmssessssmssssseisssasmassanssassss 25
Cheney Brothers V. DOFIS Silk COFP. ....uueeueerevecieernsensressssisissessseseesesses 26

G- Acquisition BY Caplire. ..csasssivsssmsmsissamsimssssmssssvesasisesissass 28
PHerson V. POSEcisisvssesasssssosnssisusenssnssnsassassisiassnsssasseisvisssasssssssssasgessasisssennse 28
Chapter III  SUBSEQUENT POSSESSION ........ccooviieiinieneiinrennesaneens 35
A Law Of FINBOIS ..icasrimsmosssmssamimsnsssmusssssssansmmsnsesinsssosavissssarsssasons 35
MCAVOY V. MEAINA ..ot ees et easeene s eese s s nesenn 36

HANRAR V. PEEL ........eeeeeeveereeeerecreieeieiaessesaseseesessasasesasssasssssnansesssansenaens 37

B. AdVErse POSSESSION .....covuereerinieiesesieiciesisesenissessesse s sssessesssnenes 44

Van Valkenburgh V. LULZ ..........ccueeeruvieereeiieereiesieesssessesaessaesssesssssnssensesenes 45



2 Law of Property

Chapter IV ORIGINAL OWNER’S RIGHTS..........cccooooiiiireiiee 57
Bailments & Good Faith Purchase ............ccooveveoieeeiiieeececneeneieee e 57

A BAITIOMES ... coone somomsscinsnsossnssssasessesRpssmssissmsisstes isarsessimsasvin AT IR T I S35 57

B. Good Faith PUrchase ..........c..ccoovieiiiiieiiicciieccisecciesecesscesneeennaeens 61
Georgia O’Keeffe v. Barry SHYAEr ...........cceceeeceeeeecreereereseesaseeesiseensinns 70

POFLEE V. WRFIZ ...eoeeeeveeieieeeieccssesnsesasssssinsensessssessssaneeanesasessasssannsensns 78
Chapter V. GIFTS AND JOINT BANK ACCOUNTS........ccoovvnvirinnnn 85
AL GIftS N GENETAL ... e s s s e snsaesnns 85

B. BANK ACCOUNLS......eoeeeeeeeeeeeeceeeceiacesiseseesinsessssaeesasesssssssssasasssesnssens 86
Franklin v. Anna National Bank of ANNG...........c.ceeeeecceeevecareeriaraerninenans 90

C. Gifts Inter Vivos or Causa MOVLIS..................oooeeeeeeeeueeeieeeirneninens 93

GIUCH V. GIUCH ... oieeecreeeiesinscseesessssssesisinsessisensessensssessssesssesessssssseensannse 93

Chapter VI TYPICAL ESTATES .............ccccconuissscinsonssnmsesasssssasassssnssse 101
WRTEE V. BEOWH...c.eeeeeceeeveeereseessansesansnsasssnnsssssasasssasnsssssessasanssssessnne 106
Battistone V. BANUISKI .........c..coeeeeeeiueeireiiasecsicisisesesssessesisesessssssanessssnsens 117

INK V. City Of CANION. .....cueeereeeeerareceecesieneeseieeesiseasasesesssssasseesesasnsnsasens 119

Chapter VII. FUTURE INTERESTS...........ccccoinientcnasinnasnne 127
A. Types of Futures Interests — Generally ..........cccceevunrerernruercsneanen 127

B. Remainders, Vested and Contingent ...........c.ceceeeevevieverencsessuennnes 130

C. Future Interests Explained ......cuummsummsmsssnsmmimusnvsssmsnsins 132
SWANSORN V. SWANSOMN ...c.ovvaiereciieieienesiieaisseisesisssssassesserssesssssnsssssssssensssns 135
Chapter VII. CONTINGENT FUTURE INTERESTS ...................... 139
A. Special Rules Governing Future Interests..........oooverevvereccruennns 139

B. Rule Against Perpetuities ... ....cccoeiereerereeieereaeieieeeeeiaeeesieseesaeeeneas 144

JEE V. AUALEY ...ttt se s e assaesene e 144



Table of Contents 3

Chapter IX CO-OWNERSHIP AND MARITAL INTERESTS......... 153
A. Joint Tenancy & Tenancy in COmMMON .......ccceceerererceareieirciecsernons 153
Harms v; SPraiee sxainmsiinmmsisiisovinas i sisassiwsss s isiimssissasssssiins 153

B. Coops afd CONAOS.......occomseroarssmsresnssasseionssssssssstsisisssssinissasressansiss 158

G MIBTIta] IITEECHY .. .os ssansssinvisssisommsramsanssssiamsinsiossosssans sisassamsssas aRssuess 166

BHIS Wi EIRUS . oisvovionessarmsiassorsisssnsasssve sssissssseonssepiomeds5svssissasi So ssomvesssy 166
Chapter X LANDLORD AND TENANT .......cccooivinninnmrcnnninnnns 171
A. Leasehold and TeNANCY . ..o mimssasmimsrsmsiaissssssssssasissenmseisds 171
GGITEE W (GOIHITN, vvivssvenishurusanosssansasssavinsssissdssinassosesioy asssssseessasiavisesmssutys 171

B. Sublease and ASSIGNMENT. .. sswmsssmsssmsssesssnssssvissisassssvssasssosmastss 174
Kendall v. Ernest Pestana, INC. ..........ccueencneeniersesirissssesesssssassssnsnns 174

C. Restriction on. [J8& of Property...c.casssssssmssssssssssasssssssasssssass 179
Nahrstedt v. Lakeside Village Condominium Associate, Inc................... 179
Chapter XI LAND TRANSACTIONS.........cconiimiricsniesiescsissssenns 185
A COMTACE sasvomssansssmassarsnssssisusvassesstsns sissnssvssmassvssssinsuassvsshasssonsasasnasse 185
HiCkEy V. GEEM ...ttt 186

B, Marketable Title .. cwssmimnusmmnrmismissnsissssssssaviaes 190
LORMEYEE V. BOWEE ......ceveeereciericiniiciecisesaissessssissssssensnsssnssasss s saness 190

C. Title Assurance: Recording and Title Insurance...........cccceueenene. 193

D MOTEZAZES .. vieeieeeeriirennaeieesieseeeseesesseeesessessessmassssseasssnessssansssanss 195

Bean V. WALKET ........ccceeeeiarerieeeireeiesisieseeseseestese st saenses s st aenaasssnesoos 195

Chapter XII PRIVATE LAND USE CONTROL: LAW OF

SERVITUDES ........cooiiiiiececeieesteseessecraessesssnessesnesanaene 201

AL BaSEIMENTS....coiiiiieiiiieeeiiiaesieeesseeeesan s e s eneaesaaesssbnasssan e e s snsaesennnas 201
Willard v. First Church of CRrist, SCIENTISt........cceeueceeerevererecensereererernenens 205

B. Termination of EaSements..........ccceveeerereeneenmecsercnseriereeseeseeeneeas 208
Preseault v. UNted SHALES...........coueveeierireeieesieirenreesesssesssssseenessesssessssnensans 208

C. Covenants Running with the Land..........ccccoovenivnininncciinnenne 217

SREIIEY V. KFACMET ...t seenseses e sasssessasassesenes 217



4 Law of Property

Chapter XIII NUISANCE AND JUDICIAL CONTROL OF

LAND USE ... iiiieeieceeieceecsesesaeissenscasesnessessseneeanas 223

A, Private NUISANCE .....cceecereiieiieiareesiesseiassessessesassssnsessesasssssessennans 224
Morgan v. High Penn Oil Co. .........c.ccueevmeeerecrereeeeesecesesesseenssseasaeeeas 224

B. PUbLic NUISANCE........cceereeirerreerieineseansesessesaesesaesesssssesssnesassennenes 226
Boomer v. Atlantic Cement Co. ...........coveueeeeeeecmereereieeisisesseseesecseseesesseanns 226

C. Coming to the NUISANCE ......cccovruereeurieeieeieirieeenteiesesasiesseseeeeees 230
Spur Industries, Inc. v. Del E. Webb Development Co. ............ccuueue... 230

Chapter XIV EMINENT DOMAIN AND LEGISLATIVE

CONTROL OF LAND USE ...t 237

AL TaAKING ....vivereeereieieteteesae e ess st e see e sas e esssaesassesessesas s senessanssan 237
B. Eminent DOMAiN ........ccccoeerieienierireisieeeiceieiaeneseensssssssnesssssensenas 238
C. Regulatory TaKing .......c..coeeveueeeceeececieerececvecreeve e eevae e eaeee 239
Pennsylvania Coal Company v. MGRON...............cuvreveecenrereceareeeereenannens 239
Penn Central Transportation Co. v. City of New York ...........ccoeeueuuc.. 246

D. Land RefOrm .......ccccoieiiiiirecienericrnecsesesessecessessessesasseassssannsnans 251

Hawaii Housing AUthority Vo MIAKIff ........coeeeeeeeeeeiereeceeeeieeeenenens 251



Chapter 1

INTRODUCTION TO PROPERTY,
COMMON LAW AND JUDICIAL
SYSTEM

What is property, and what is property law?

Everyone has property, and everyone has some idea of what property law is, or
should be. But not everyone is satisfied with the arrangement of properties; competing
arguments arise over properties, and over proper arrangements of things; and the law
of property evolves over the hundreds of years regulating different interests among
individuals and between different individuals and governments.

If we say, “This is mine”, we are claiming an ownership over “this” thing; and
if we say, “Don’t touch it”, we are enforcing our claim of the property right. You can
claim a lot of things, or the World, or the Universe, but you have to be able to enforce
your claim before it becomes an actual property right.

The “property” and the “things” are different ideas,
and are often misconceived as to what property really is. (\

A lot of things existing in nature are unowned, owned, \_,/
or disowned, but a property is always owned by some- \

one. You may have something in your hand (in your

possession, to be exact), but you don’t necessarily have

full ownership, or only have possessory right inferior to other
people’s superior rights. In other words, the physical things are
arranged in objective orders of nature (even though through
the hand of human interference), but the property is entirely
a legal arrangement of human interests in things, which we
will try to find some natural elements justifying such arrange-

—
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ments.

Some people divide properties into “tangible” and “intangible” types, such as
ownership in a house, or over a book, and proprietorship in a patent or a trademark.
This is mistreatment of the property concept: all property rights are intangible; the
subject matters under the right may be tangible (as in a house), or intangible (as in
intellectual properties). In a sense, the Law of Property is not about things; it is about
a “bundle of rights” over the things.

The property law is about how resources are distributed among individuals.
Natural things exist with, or without, human interference; but properties are the crea-
tures of human invention or intervention. A property may be created, transferred or
conveyed, inherited, passed over as gifts, or abandoned or even destroyed by means
of legal steps without destroying the actual thing. We all have the experience of buy-
ing something. The actual buying moment — handing over the money and receiving
the purchase — may be governed by Contract Law, but the aftermath is governed by
Property Law. Your buying not only creates a transfer of property, but also establishes
entitlement to the purchase in your favor as a property right.

The property law is about how resources are regulated among individuals by the
government. When a transfer takes place between private individuals — as, e.g., when
you buy a book — you might think it’s purely private action, an action entirely based
on private consents: you ask for the price, agree to the price, and hand over the money
to receive the book. But you may not be aware that this “private” action is always
somehow regulated by a governmental force. For example, the money you pay is
called the “legal tender” — an instrument for the exchange value of something. This
instrument is issued by the government for a predetermined market value and none
other. You cannot say, “My $10 bill is worth 20”, even if the other person agrees to
it. And there is more. You are not entirely free to buy and sell whatever you want to.
The government has a heavy hand in regulating all private transactions. Sometimes,
you’ve made a purchase over something, but you may not establish property right at
all (e.g., a gun, or illegal substances). In a simple word, you can own property, simply
because the government says so. This we will see in our case studies.

Why do we need to study common law property?

Property law evolved under the Anglo-American common law system is fre-
quently referred to as the “backbone”, along with Contracts and Torts. Many coun-
tries, France, Germany, and China included, have property law. Why do we pick the
common law property for particular attention over the others?

Like torts and contracts, the individual behavior varies from case to case, and
there can hardly be a general rule stating what is right and what is wrong. But indeed,
there is some guidance for the individual behavior in all cases, which are highly case-
specific. In this sense, we call such guidance the “unwritten” law, or the “common
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law”. Due to the voluminous contents, various efforts have been poured in to create
a collective body of property law. So far it has not been completely successful. Or
maybe, it is impractical to create such a gigantic compilation of rules, because the
common law system of property law has been working properly. If such general guid-
ance is verbalized, like the penal code of criminal law, it will be difficult to imagine
the kind of inconvenience it might bring to society given the small benefit to lawyers
and judges in court.

To a large extent, property problems cannot be predefined, or easily solved with
predetermined general rules. This creates the headache for lawyers and judges with
civil law mindset. If there are no definitive rules written in black and white, an issue
would be considered as “unjusticiable” in court, which sounds like a “chicken or egg”
problem.

Do we, the humans, act in some orderly fashion because there is a law that allows
us to do so, or indeed, the law has to follow our footsteps? If the former, how can we
act when there is no law that tells us to move forward? If the latter, how do we know,
and who should tell us, that we have acted in a right or wrong way? In the common
law solution, the “rules” are always there, like natural things, that we knowingly or
unknowingly follow in our daily acts. This has been achieved by the judges’ function
in “finding the law.”

A common law court, when faced with a problem, would first hear from the par-
ties who present their “cases™ — by telling their versions of the story from each side —
which is the fact-finding process, through cross-examinations and witnesses’ accounts
of what has happened. The credibility of their story is evaluated by the twelve jurors,
who will render a decision on facts, and then, under the instruction of law given by
the court, decide on each legal issue. The “law” given here is the rule established in
previous cases on identical or similar issues (not necessarily the same facts). Even if
an issue has never been contemplated before (a case of first impression), the judge will
not throw up his hands and dismiss the case for lack of proper legal rules. He will use
his reasoning power to sum up a new rule by analyzing the facts.

Many important property law problems are solved this way, from a public nui-
sance that had an economic impact on an entire industry,' to landlord-tenant disputes
that affects the societal infrastructure resulting from historical development.”

The common law system, evolved in England when the conquerors felt a need
to balance the judicial practices under some kind of rules that should be “common” to
all people, in all places, at all times, has been proven a working success. Although we
frequently refer to it as Anglo-American legal system, it has actually been practiced
in all English-speaking countries. That is to say, about half of the world’s population
live in the common law world, and its influence has been felt in many civil law juris-
dictions.

1 See, Boomer v. Atlantic Cement Co.
2 See, Hawaii Housing Authority v. Midkiff.
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The common law is not merely a set of rules different and separate from any
other legal systems, such as the European continental law system. To a large extent,
most common law rules have their counterparts in other legal systems. What is true
under the common law is considered universally accepted. That’s why it is called the
“common” law. The common law is just supposedly the right way, recognized by most
people through a judge, of carrying out daily routines. The judge does not create the
rules, he “finds” them, as if to understand what has long been existing in nature. For
example, when you owe money, you must repay it; if you don’t like to be beaten, you
shouldn’t do it to others, and if you do, you should not be surprised if others to do the
same to you (remember the Ten Commandments in the Bible?). And that’s not all of
it. If a judge makes a mistake, chances are that he would be corrected by his superior,
the appellate court, and more importantly, he will be criticized; he will be ignored by
his fellow judges; and no one will follow him, and in some instances, he will be de-
nounced, and in rare cases, his decision will be overturned by a later court. That will
prompt a judge to think carefully in reaching his decision: he would listen quietly to
the stories of facts from both sides, their arguments together with witnesses to form
sufficient evidence and place them on the record; he would search for the decisions
made in the past to see if there has been any established rules to guide him, and if not,
use his power of reason to develop a new rule, to be tested again, and again, in future
cases, and once well tested, the rules would become “settled”.

To a great extent, we can credit the English success to its legal system, and
property law in particular. The English, by all means, were not the earliest in overseas
expansion, but when she grabbed a foothold in the new Continent, the first thing her
settlers did, unlike the Spanish or French adventurers who were more interested in
seeking the gold and silver, was to set up communities with churches and courts — to
establish law and order. Not only did they acquire new properties, but also they put
the resources to great use. For this reason, the English settlements, relatively small
though, would grow, to form the United States that eventually outran the race against
the Spanish, the French, the Dutch, and many others for controlling the new world.

Moreover, for an obvious reason, we study the common law property for the
proper language. What does it mean to “transfer from O to A and his heirs”, and what
is a “fee determinable on condition precedent (or condition subsequent)”’? We often
say “indeed, it’s true” for emphasis. Why “indeed”? Many of the property law terms
have survived hundreds of years and entered our daily use.

One thing, perhaps too philosophical to be considered among property law schol-
ars and students, is the profound influence of the Anglo-American property regime
upon the progress of history. The common law property system, developed over the
hundred years in England, despite the political changes, remained unaffected; when
the English colonial settlements were established in America, they not only brought
their language, their religion and political systems to the new world, they also in-
stalled the English common law in the new land. Although the property systems in the
two countries developed separately, especially after independence, and experienced



Chapter I
INTRODUCTION TO PROPERTY, COMMON LAW AND JUDICIAL SYSTEM 5

significant changes at various times, the basic principles were preserved, and that un-
disputedly formed the backbone of the national strengths of both countries politically,
economically and socially.

In China, however, there has never been a consistent property system over the
thousands of years of history. Land, for example, was divided among the kinsmen of
a ruler in the earliest feudalistic period, very similar to that of the English property
system after the Norman Conquest; after a few hundred years, land became much con-
tested for, and this dispute over the feudalistic source of wealth in England was very
well handled, with some turbulence, but not major social revolution, to usher in the
industrial revolution. Yet, in China, such problems were nonetheless resolved, without
exception, by social revolutions again and again, almost every other hundred years.
Once a new ruler came to power, he and his followers would take everything of the
country, including the land, and even the personal belongings of the previous regime.
It is interesting to note that in China seldom do you see anything that has been owned
by a single owner more than a hundred years. There may be other reasons for China’s
constant social revolutionaries (such as lack of restraint on the absolute powers), but
the conspicuous absence of a persistent property law unquestionably added to the
frequent violence of social upheavals.

The Judicial System in the United States

The United States may be one of the youngest countries in the world, having a
history of about 240 years, but its legal system may very well be one of the oldest,
tracing its heritage to the beginning of the old Anglo-Saxon legal system. This is not
difficult to understand: when the English pilgrims came to the New World, they were
new beings; they brought with them their language, their culture, their religion, their
customs, and their way of solving disputes among themselves — the English common
law system.

The legal system of England began with the Norman Conquest in 1066, about 600
years old when it came to the New World, and about another 100 years during which it
was used in the English colonies before the United States came into being. Most of the
founding fathers, and the framers, of the new country and its Constitution, had been
English lawyers under the British colonial governments. Their revolution was against
Kind George, 111, and his tyranny, not the English culture or its legal system. So, when
the War of Independence was over, nothing was changed except that the King was
replaced by a federal government founded on the basis of a Constitution.

Thus the United States is said to be a constitutional republic, having a federal
government which derives its authority to rule from the consent of the people, and
from the “several states” that had been independent, and remain very much so even
today. For this reason, there are two parallel systems of government, and dual judicial
systems in the United States. And for that reason, not surprisingly, every American
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lives under the dual systems, having dual citizenship — the citizen of the United States,
and the citizen of the state wherein he resides.

The federal government is one with limited (enumerated) powers — whatever
powers granted under the Constitution, and the state government is said to be a gov-
ernment of general powers — whatever powers that have not been granted to the fed-
eral government.

Management of land as private properties is such a power that has not been grant-
ed to the federal government. For this reason, you will never see or hear such thing as
“the property law of the United States”, but only the “property law of New York™, or
“property law of California”, although in most cases the difference is skin deep only.

Not much of a difference exists in the court structure either. Under both systems,
the federal and state, there are trial courts where a legal dispute is filed, appellate
courts where appeals are heard, and a supreme court in each state, and one for the
United States, making a final decision on a particular case. There are of course other
courts of special purposes, such as Court of Customs, and numerous administrative
adjudicatory bodies that function in various administrative departments. But for our
purposes here in the study of the property law, most of our course materials come from
state courts, and sometimes from a federal court taking the position of a state court
following state laws.

Take, for example, a typical land dispute. Abe purchases a piece of land (let’s
called it “Blackacre”) from Bobby by paying him a sum of money on agreed terms.
Abe goes to the county clerk’s office to have his newly purchased property recorded,
and receives a Title Paper. Deal is over, right? Maybe, and maybe not. Xavia comes
one day and tells Abe that his purchase is invalid because Bobby cannot sell his land.
Why? Xavia shows Abe a document drafted by O’Neil, the original owner, which
granted Blackacre to Bobby and his heirs, if he remains married to his wife Carrol.
Bobby divorced Carrol before selling Blackacre. Xavia thus says to Abe, “Your title
must fail, because Bobby was no longer entitled to the property which must revert
back to O’Neil. And since I’m the only descendent of O’Neil, only I can take title to
Blackacre.” Abe disputes that claim.

Where do they go to solve their legal dispute? They should go to the state trial
court, the lowest court, to file a lawsuit. The names of the state trial courts vary great-
ly, from State District Court to Superior Court, to Supreme Court (e.g., in New York
City). Then if they want to seek appeal, they go to court of appeals. Again, the names
vary. In New York City, the appeals court is called the Supreme Court, Appellate Di-
vision. The last stop of their legal journey would be the state highest court for a final
appeal. In most states, it is called the “Supreme Court of [state name].” In New York
State, guess what? It cannot use that name because it’s already taken by the lowest
court. The highest court, the court of last resort, in New York State is called the “Court
of Appeals.”

Suppose they still don’t agree with each other, can they go to the Supreme Court
of the United States? No, if the effect of Xavia’s document (i.e., validity of O’Neil’s
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original grant) is the only issue, the state supreme court decision is the last word on it.
The U.S. federal Supreme Court does not have authority to review a state court deci-
sion over state law issues.

The Supreme Court and the laws of the United States

Court House of the United States Supreme Court

Do this kind of cases of property issues never find their way into the U.S. Su-
preme Court? Yes, they do, as long as the parties can find some “federal issues” in
their dispute. For example, X says to B, “You cannot sell your property to A, an Asian,
because of a covenant in our community that prohibits sales of property to Asians.”
A private document containing racial discrimination is not against the law, but the
U.S. Constitution does not allow federal or state governments to enforce such a docu-
ment. Whether this covenant is enforceable is surely a federal constitutional issue, and
therefore certainly reviewable by the U.S. Supreme Court.

The Supreme Court of the United States is specifically established by Article
11T of the Constitution, with very narrow jurisdiction of hearing appellate cases from
lower federal courts (involving “federal issue™), and a few specified types of original
claim, such as lawsuit between states, or between a state and a foreign country, etc.

The Court may not review a state court’s decision, except to the extent of consti-
tutionality in the application of the state laws. The Court, like any other courts (state
courts or lower federal courts), will have to follow the statutes passed by Congress
(that, of course, is reviewable for constitutionality), and its own case law, as well as
common law traditions under the historically the most important principle of stare
decisis (meaning, “Let the decision stand™). Each previously decided case carries with
it the precedential value — the convincing reasoning — which will guide later courts in
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deciding similar cases. This is so-called the “unwritten law”. Why unwritten? Because
the wording of the law is buried in the judicial opinions, and that’s the reason we study
the cases in order to understand what the law is, in sharp contrast to the continental
European practice of promulgating the law in black and white in the form of a statute.
A common law judge would habitually be suspicious of a statutory law. Because the
words are taken out of their contexts, you would first need to interpret what the words
mean, and that spells trouble. Of course, if there is statutory law directly on point over
a dispute, and there is nothing wrong with the statute itself (proper legislative intent,
proper applicability of the law), the judge would simple apply that law as the primary
authority.

Ruth Ginsburg

() ; )
Samuel AlitoJr, Anthony Kennedy John Roberts Jr. Stephen Breyer

Current Supreme Court Justices

Frequently we encounter citations of “Restatement of the Law” (such as the Re-
statement of Property, or Restatement of Tort) and sometimes the statutory law of
“land transactions”, or “housing acts”. The Restatement is a summary of rules made
by courts in a form of a statement, which is organized and published by American Law
Institute as legal treatises. A judge may follow it, or refuse to do so for some reason.
A statutory law is binding and the judge must follow in deciding cases. Yet in the
majority of cases, it is the “case law” that controls. The case law, or the precedential
law, carries much more weight than any other forms of “law”, as an American judge
would be more familiar with the cases. He would not hesitate to refuse application of
the statutory law if he feels uncomfortable with it, but he would be extremely cautious
if he has to deviate from the established rules derived from previous cases.

Another fascinating and yet complex aspect of the common law system is its jury
system that flourishes in the United States more than anywhere else in the common
law world. The common law trial process is also known as the adversarial process in
which the litigating parties present their arguments, along with evidence to establish
the facts, to the court which consists of the judge and jury. The judge would not inter-



