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Abstract

Share transfer restriction is a purport embodiedin the corporation law at
home and abroad, and the limited liability company (LLC is short for limited
liability company) carries out the preceding objective completely because of its
human joining or closure. However, when the scholars begin to question and
attempt to improve the regulations relevax;t to LLC share transfer restrictions in
the corporation law, and more and more relevant cases occur with analogous de-
tails getting different judgment in juridical practice, we should rethink pro-
foundly or reconstruct LLC share transfer restrictions. Whether restrictions have
reasonable ground, what value we should follow when setting rules, whether
other files can contain rules in addition to articles of law, how restrictions show
themselves as a whole. Following the preceding logical thinking, the paper
" forming the overall structure consisting introduction and six chapters in text.

The introduction includes background or significance ., situation . thinking
and methods. The background basing on incomplete rules, drastic argument
and frequent cases and the significance relating to academic theory. legislation
and justice affirm the feasibility of the paper. The situation show comprehen-
sively the scholars’ viewpoints on LLC share transfer restrictions from different
angle and level at home and abroad. Analyzing the domestic scholars’ discus-
sions on theoretical basis of restrictions, the legal effect of the clause about re-
strictions in the article, approval rules and preemption rules can deepen our un-
derstanding of corresponding questions. Analyzing the foreign scholars’ discus-
sions on the basis of theory and policy of restrictions, purpose or reason of re-

strictions, specific rules of restrictions, legal effect of restrictions, application
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of restrictions and notice while drawing restrictions provide the international vi-
sion for the study and important basis for perfecting the legislation. The thinking
shows clearly the track of the paper as if the route set in advance as overall ar-
rangement of the paper. Specifically, from theory basis, value to specific rules
to systematic construction, the paper follows the thinking analogous to building
a house, laying the foundation firstly and then roofing the house. The method
provide the support for the paper. Reliability of study conclusion may be open
to doubt without the specific methods. Document analysis, normative analysis,
empirical method, value analysis, comparative analysis and historical method
provide support for each chapter.

Chapter one studies the theoretical basis of LLC share transfer restrictions,
which includes two sections. The first section discusses the theoretical basis
from an angle of legal philosophy. Where there is a right there is a right bound-
ary. The right is destined to be restricted. Conflict of rights will occur if the
right cannot find the road in the infinite time and space. Therefore, the re-
stricted rights will be realized better. The second section discusses the theoreti-
cal basis from an angle of corporation law. The first theory is human joining of
LLC, which means a relation of trust and acquaintance between shareholders.
The shareholders should have the right to determine adjusting such relation to
keep or rebuild the trust and acquaintance. The second theory is the status fea-
ture of equity, which means sharing equity must depend on owning the identity
of the shareholder. Only the shareholder can own equity. The conditions of be-
coming shareholder include investment and particular consensus. It is the con-
sensus that determines qualification as a new shareholder is based on agreement
and acceptance of the company and the other shareholders, which embodies
consent right and preemptive right. The third theory is independent legal status
of a company. A company owns independent name, declaration of intention,
property and bears the reliability independently. The independent status deter-
mines a company owns independent interest, which should not be covered by
interest of the shareholders. So a company should own such right of speech as

consent right and preemptive on the question of share transfer.
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Chapter two studies the value of LLC share transfer restrictions, which in-
cludes two sections. The first section discusses the first value—freedom. Re-
strictions seem to limit freedom, but it approves or confirms and guarantee free-
dom substantially. Where there is freedom there is limitation. There is limita-
tion when there is freedom. Therefore restrictions do not deny shareholders’
freedom of share transfer, but show the attitude towards freedom in the way of
confirmation and guarantee. It pursuits freedom value to permit article, share-
holders agreement or bylaw to include restrictions. So restrictions are substantial-
ly a procedure of share transfer. The second section discusses the second value—
balance of interest. Exercising rights do not mean necessarily realizing an eco-
nomic interest. We must face the problem that restrictions is relevant to interest
conflicting among transferor, other sha.re_holders, transferee and the company.
The right and duty of each embody value of interest balance. The right and duty
they should own and bare should be set towards value of interest balance, which
is a considerable value when perfecting and construct regulations.

Chapter three studies the consent right and the preemptive right, which in-
cludes two sections. The first section discusses consent right. Although some
scholars claim consent right should be abolished because of its immaterial effect
on share transfer, consent right should be kept because it bases on profound
ground and includes value of fairness preemptive right cannot masked. Transfer-
or should notify the company and other shareholders of matters in writing or
words once or twice. The company should express its attitude through board res-
olution in 30 days and the shareholders should express their attitudes through the
majority of the shareholders. The company’s consent and the majority
shareholders’ consent mean share can be transfered outward. Consent right does
not matter with the agreement of share transfer, but the specific principals’ con-
sent is a requirement of share transfer. Consent right can be applicable to inter-
nal and external transfer, which should not imposed. The article, the
shareholders’ agreement and the bylaw can arrange it. The second section dis-
cusses preemptive right. Preemptive right with defect of inducting br;saching of

a contract cannot replaced because of predictability and resolution of the risk.
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Preemptive right is a claim in civil rights to realize interest balance and is itself
in commercial rights. Both the company and other shareholders own preemptive
right, but the company exercise its right depending on surplus. Other share-
holders usually exercise their rights with precedence over the company, only il
the company believe fully its interest would be endangered because of unbal-
anced share structure due to shareholders’ preemptive right. Preemptive right
exist in a limit period including both spells of expressing idea and signing the a-
greement. Preemptive right is exercised basing on equivalent conditions, which
is affirmed by judicial organ according to such comprehensive factors as object,
consideration, price, payment method, payment period and interest. Preemp-
tive right cannot exercised partly. The right holders obtain partial share through
ordinary contract. Consent and giving up preemptive right form a complete con-
sensus attaining identity of shareholders . Share transfer take effect when pre-
emptive right is given up with the valid contract. Share transfer does not take
effect when preemptive right is not given up with the valid contract. Preemptive
right can be applicable to share gift but not internal transfer only if considering
the company’s interest wholly.

Chapter four studies the legal effect of the article including restrictions,
which includes three sections. The first section discusses various restrictions in
the judicial practice. The legal effect of restrictions such as forcing transfer,
prohibit transfer and set additional procedure is full of dispute and the relevant
judgment is unstable, but judicial organs have an attitude of tolerance descen-
ded from rejection towards restrictions in the articles generally. The second sec-
tion discusses various theory about restrictions in the articles. Concrete and ab-
stract thinking mode exist in the scholars’ view. Such concrete views as distin-
guishing disposition from procedure, balance of freedom and restriction; sepa-
rating positive liberty from negative one, comparing the article with corporation
law, separating internal transfer from external transfer, concrete analysis of the
specific question, the dealing party’s conscious explain the requirement of valid-
ity of restrictions in the articles from micro aspects. Such abstract views as the

leading position of shareholder interest, reasonableness, mandatory provisions
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or public policy, synthetic judgment attempt to find a universal standard. The
third section discusses the legal effect of restrictions in the articles. We should
judge the legal effect of restrictions in the articles basing on general principles
and concrete analysis, so the section discusses the legal effect of restrictions
from macro and micro aspects. Abstractly, legality and reasonableness are the
most convincing in theory. Legality, which reflects the attitude in the judicial
practice, explains the legal effect of restrictions in the articles statically. Rea-
sonableness, which comes from judicial experience in America and is a reliable
reference, explains the legal effect or restrictions in the articles dynamically.
Whether the restrictions are reasonable or not depends on value of freedom and
interest balance of specific clauses, which are reasonable with consideration to
freedom and interest balance and are unr?asonable conversely. Legal and rea-
sonable restrictions are effective. Neither legal nor reasonable ones are invalid.
Legal and unreasonable or illegal and reasonable ones are usually valid or inva-
lid. Legal and unreasonable ones are frequently valid and illegal and reasonable
ones are often invalid in the judicial circle, which depends on tradition of abid-
ing by the law, but judicial circle interpret and apply law actively to respond to
reality under special conditions. Legal and unreasonable ones are frequently in-
valid and illegal and reasonable ones are often valid theoretically, which de-
pends on critical and prospective academic. Specifically, the articles can in-
clude higher or lower requirement of procedure comparing with Corporation Law ,
solidify or remove regulations in Corporation Law, set up different items from
Corporation Law, but ambiguous restrictions, no assignment without period and
abstract forcible assignment are invalid.

Chapter five studies other carrier of restrictions—the shareholders agree-
ment and the bylaw, which includes two sections. The first section discusses
the shareholders agreement. The shareholders agreement is a contract among
shareholders with enforceability, which is free from nature and is amended sim-
ply comparing the article. But if the defect that the agreement ignores corporate
interest and has limit personal act cannot be overcome, the agreemen.t may not

play a helpful role as a carrier. Legal effect of restrictions in the agreement de-
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pends on-Contract Law, legality and reasonableness. The agreement only re-
strict the contractors, who should not impede others’ interest when exercising
their rights. The contractors should assume responsibility of breach. The sec-
ond section discusses bylaw. It is necessary to stipulate bylaw to response to re-
ality because of various corporate documents named after bylaw or not without
clear legal guide. It is specified the bylaw belongs to the article, so the bylaw
niust bear the brunt of legality and reasonableness. Currently the bylaw is the
shareholders agreement virtually, which is valid among contractors.

Chapter six studies systematic construction of LLC share transfer restric-
tions, which includes two sections. The first section discusses idea deviation
and system defects in the current law. The independence of the corporation is
not highlighted. The property attribute of equity is strengthened and the identity
attribute is weakened. Shareholder autonomy is not thought highly of. Those
are part of idea deviation. The system defects include blank and ambiguity.
Specifically, the corporation is not given a louder voice. The identity attribute
of equity is not set. The shareholders are not authorized to sign a contract inclu-
ding restrictions. The regulation about the bylaw is missing. The rules about
scope of application, concrete application and legal effect of consent right and
preemptive right are ambiguous. The second section discusses general idea and
concrete system. It is a general idea to combine the statute and case law with
judicial interpretation embodying the rules. Specifically, Corporation Law is
the fulerum of hierarchy with the case law and judicial interpretation as impor-
tant components. Corporation Law needs to be perfected through the amendment
that includes confirming corporate interest, clearing the identity attribute of eq-
uity, providing shareholders with autonomy and concrete provisions amendment
basing on the forgoing issue. Abstract judicial interpretation should confirm the
period and conditions of preemptive right. The question about restrictions in-

cludes in the bylaw should be resolved by the case law.

Keywords: Limited Liability Company; Restrictions on Share Transfer;

Consent Right; Preemptive Right; Articles of Association
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