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F—T ZEMRSCERMAGES
BT ITEHN . B FE (lost profits) #1432 14 0] # ( reasonable
royalty ) /4

B=F {EFLF (infringer’s profits) BITTE I N ( {GEBHIMIEAITEFI) /5

E-F  Fr&kFiE (lost profits) /7
B—1 FkFERSEE
— R B (lost or diverted sales) /7
— Mr#& 4= ( price erosion) /7
= AEL FIER 43 14 B 7 41 5% ( damages for unpatented items ) /8
PO FiHH (K3 ) Bl [ projected ( future) lost profits ] /9
(—) ARk #945 Z 3 % (future lost sales) /10
(=) & sk & #4442 4% ( future price erosion) /10
(=)“Hnik B RBINT %" #6935 % (accelerated reentry damages) /11
i R E 2% (injury to reputation and goodwill ) /11
7 A {E A9 A 4L ( changes in business valuation) /12
BT FREFENTESE
B=T FEFENZEF2Hs
— VA A 5 (cost causality ) Fl13 & F) 7 (incremental profits) /15
= R ER (law of demand ) FIT 3K #iE (elasticity of demand ) /15
= BRI GETR e
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(—)FA 6437
(=) F A = st ok 55 08 T & o9 % A T 08 &9 e 17
(2) =g £A 1
(v9) % % 7 %+ S (future market conditions) /18
B FrEFUEIER9
— “FHE” HRHE(“but for” standard ) /19
. Panduit Fr#E 20
(=) EHE&RGTHE R
(=) RAA T 452 M 6 A A 23
(=) H R AAH T FH LR A2
() BT KA T BB 0 B T 27
= Panduit FrfE #5518 IE (modification ) /30
(—) EERFR G “HAM” (technical ) vs. “ZH5-M" (economic ) /30
(=) T % 15 %1 #2 #£ ( market share theory) /31
(=) “ARA4EE T 3" 248 (two-supplier market theory) /32
Mg AEE FIFR 4 BIZH A (inclusion of unpatented items in the damage award) /33
(=) ZAR T 3 N AA D] (entire market value rule) /33
(=) 318 % 44 & S 694542 (sales of a single multi-feature device ) /33
( =) %4 & (convoyed sales) /34
(v9) 47 £ 4442 (derivative sales) /35
=% &HIEF A% (reasonable royalty) /36
-0 SETTHEMITERR 36
LT O#E (analytical approach) /36
— fER ML/
= ZEEAIEEPCGERIEAR (next-best alternatives) 147 5 /38
= AT 275 (cost savings) /39
FB=7 [RIBEE (hypothetical negotiation approach) /40
— (BB PR 5 B SE O RV AT A DX 5 /40
= BRAR YR A B ] SRE & TSR PR VR AT B4
= JBAE YR AT 64 3 A2 B (8] /a2
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FEMWT  Georgia-Pacific E /43
— . Georgia-Pacific [l & — . BE & 14 7] %% ( established royalty) /a4
(—)BREFTHRG A X 44
(=)BRAEHTHRZ K% IAT" (general acquiescence ) /45
(=) B H T % THARF Eifinfe b &34 T 46
(v9) &2 4T feAE A BT 09 54 B &
— Georgia-Pacific HZE — . (240 76 H A 7] o 28 40 1 2% %R ( royalty rates
in the infringer’s other licenses) /47
= .Georgia-Pacific [Hl 2 = . A5 v B9 HE 5 F13E F] ( nature and scope of
the hypothetical license) /48
/Y Georgia-Pacific I Z MU . & FIALA M 1F T BUK (the patentee’s
licensing policy ) /48
. Georgia-Pacific N F. 17 7] A 5805 AT A Z B8Rk 6 R
(the commercial relationship of the parties) /49
7~ Georgia-Pacific 7S . 6% F) 7™ 5 XF 485 B 19520 ( the effect on
sales of unpatented products ) /49
+ . Georgia-Pacific [H R L . B AH AT B9 BR ( duration of the hypothetical
license ) /49
I\ Georgia-Pacific HIZ /\ : BEA73KFI BE 77 (established profitability) /s0
JU . Georgia-Pacific [HZ JL. & F| & B #9/E FHAEH (utility and advantage
of patented invention ) /50
+ . Georgia-Pacific A2 1 . % F| %& B AP 5T ( nature of the invention) /51
+— Georgia-Pacific A% 1 — . {2 H{F2 (extent of infringement) /51
1 . Georgia-Pacific P+ . & W77 3k A9 185 43 ( portion of profit
attributed to the invention) /52
+ = .Georgia-Pacific [H % + = . F{id 5% ( appointment of profit) /52
1+ Georgia-Pacific Hl Z 1 U . % FiE A (experts) /52
+H  Georgia-Pacific K + . AR UM /53
BHET 25% N (25% rule of thumb) B K F /54
FAT HRFEIEGF I (post-judgment reasonable royalties) /55
— JI PG G BV AT SRR /55

13
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AP S A B AT R BT AE 56
= AP B se
PO ke J A B4 AT 3% 00 S0 A5 /s

$EWE EFEURERZEE M (enhancement of damages) /s
£—1 HRBIF 2 ( prejudgment interest ) /58
— F R AETF S B /58
= HYemn LS 35 P PR /59
= s ] # 6
Vg i A S5 e
FITH  IFATEF (costs) /64
F=T HREFIE(postjudgment interest) /64
FT  SRILIEEE (enhanced damages) /65
— SRR 65
VOBUET R 66
JFEE Y5 (duty of care) /67
(=) ERENSFEF B¥HEZ P HAL/67
(=) &-#&49 %4 % N ( competent legal advice) /68
(=) K BE4E & L4 3 % (diligence in obtaining an opinion ) /69
(w9 %7207 & W #1% B (reliance on opinions of counsel) /70
(&) A8 % % A B #4938 %= (notice of relevant patent rights) /70
()& 5 & P Z 18 6945 R (attorney-client privilege ) /71
PO & R 136 1% 71 ( designing around ) /74
BRI/
7N VBB AT B A RO R /75
FRHT EINFE (attorney’s fees) /77
— RIS HEAR 7
RIS OL T BIFRUE ( exceptional case” standard ) /77
= CCHEUF T BFRME (¢ prevailing party” standard ) /80
PO i E A B M 9% ( determining a “reasonable” attorney’s fee award) /80
F B FIUE A 3% F (expert witness fees) /81

]



7N ES B P F (fee awards for in-house counsel ) /81

ERE LTHEMUREREARSF(limitations on damage awards) /52
F—F  EFRPEF (time limit) /82
E-H EFARRFXAZANEF A9IBH ( patent marking & notice to infringers ) /83
— B RIFR AR ARCE 38 A /8
= RRIR IR E K 83
(—) 471280 £4R/83
(=) E A 4726 A 2 /84
(=) FH AR 694 E /84
(v9) % | 47472 64 B 1] /84
= YR 18 F ) ZE 5K 85
9 T3 B R T & FIAR i ss
F=F WMESERNFAZEELLRZFEN (laches and estoppel ) /86
— Aukerman & ; JF U (195 3286
= SR 5 R B RO DX 87
= R SJRN B E B AN + RBCE 19E RO FE e
Mg A5 R FEEMMER . CFHRANIRSIT N + BEENES + BEGEN
EDNVE T
BT 1 AR (intervening rights ) /89
FRET IFAHAIAFRE (lack of standing as a limitation on damage claims) /90
BT WNEREMHEER (preclusion of “double recovery” ) /90
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2. [ Panduit 54 ] Panduit Corp. v. Stahlin Bros. Fibre Works, 575 F.2d 1152 (6th
Cir. 1978). /150
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F.3d 1214 (Fed. Cir. 1993). /241
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H 1952 4Fif, (S8 IRk 4L) 55 35 Fi%H 284 & TT AN £ R AR & Wi 42 7
PARLRE « “ ¥ e AR 8 AR BT 5K B9 3 52, 28 BURIN 2 98 TR A MR A B 451 35 542
& EARRRTRAE FIFHZ K W BT 7 /& B AT 2%, 0k Be 30 75 0 8 A8 AR
T o AR T WA oh R B B N Y VR A R E WA . e WA
O, 25 B AT DK 40 W R BUm N 2 =A%, BT IEZ T RIE AR E L, A
A Bl T8 8 B W 2 sl #vF ol 2% 701D

5 284 SR BCA X B R AU F W A2 B 7T B SR AL B R AR B0 0 BRI 0k 9k B BT AR
PEEF AR FTK AT RE LA S0 R F R TN, Bk Bt T B A
AE 1 T I R AR P T LAREA T B4 B (sanity check ) : 5 B AT LAAR 46 “ B B2 A
FHLI ™ ( maximum recovery rule) FR il 5 5 A H 1 49 55 W0 4600 3 5 A 4 3 ok ; T SR
A 40 T TS AR e B 5 R L TR P AT RE kB e L 2)

Al 3 [ B ek B 2 AE A A 5 b b B 5B 284 £, — AN & 1964 4R Aro
Manufacturing Co. v. Convertible Top Co. 503 ) | £ i 7% Be AR U5 58 284 &% & {2
P 35 0% £ 1 o 3 AN SR BAL N A SE TR AUAT 2, & FIARUR N B ol A&
KAG L2/ L4) 55— )2 1983 41 General Motors Corp. v. Devex Corp. 5, (5 ) £

[1]) 35 U.S.C.284 Damages:

Upon finding for the claimant the court shall award the claimant damages adequate to compensate for the
infringement but in no event less than a reasonable royalty for the use made of the invention by the infringer,
together with interest and costs as fixed by the court.

When the damages are not found by a jury, the court shall assess them. In either event the court may
increase the damages up to three times the amount found or assessed. Increased damages under this paragraph
shall not apply to provisional rights under section 154(d) of this title.

The court may receive expert testimony as an aid to the determination of damages or of what royalty would
be reasonable under the circumstances.

(2] Shockley v. Arcan,Inc. ,248 F.3d 1349 ,1362,58 U.S. P. Q.2d (BNA) 1692 ( Fed. Cir.2001),
reh’g and reh’g en banc denied, (July 2,2001).

(3] Aro Mfg. Co. v. Convertible Top Replacement Co. ,377 U. S.476,84 S. Ct. 1526,12 L. Ed. 2d 457
(1964).

(4] Aro Mfg. Co. v. Convertible Top Replacement Co. ,377 U, S. 476, at 507,84 S. Ct. 1526,12 L.
Ed.2d 457 (1964 ).

(5) General Motors Corp. v. Devex Corp. ,461 U. S. 648,103 S. Ct.2058,76 L. Ed.2d 211 (1983).
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15 1 B AE & R R A5 3 6% 422 v B8 i T ) DRl 64 F) L ( prejudgment interest ) |, B B 48
B RO F W20 B B9 & FIARAAEL PR i b ogsg” (1)

ST PR A (lost profits ) Al A ERF AT Bk

( reasonable royalty )

HRAE S 284 KB MAE , K H & FHRALTRIA L RIAUAFT 5K 400 F I 42 J
REHRAE PO RR TSR0 . i 2 ) 10 R BEE T R 30 VO A R ) 9 A I R
1B pR T T 5 00 10 58 8 E LA, 0 SRASUR AR A 2 85 IE 08 52 45 T 2K AR 10 1) 368 2 s
f IR ik e RO AR 5 & B4 AT 2% B9 31 S R . nHE 2003 4F i) Dow Chemical
Company v. Mee Industries, Inc. 58021 Hr b X 5 B 1 o DA 58 J 45 1 & FLRUA 880F
ZRRI0 B B TR SR WAIE = AT 15 20 DA T 10 4 X % e TA 8 A i A2
0 35 W 2 0 T B S35, LT 31X 30 e V2 A 3 4 T 45 A 4] & ) o0 3 s . (ELJRBER
L] b YRk BE AR T DA G2, I 5R UA T Hi X 3k e 0 450 R 48 R T A B AT 2% G
ik g =

AL Y, B RTE SR, % AR PR 3 0422 00 1T 500 00 S A48 A 2% A e A&
FRVF AT 8%, A5 (R AR A F0 1k 5 T 422 35 196 -1+ 3 00 00 (7 EC At 0 YL 7= LR AL %)
E WA D AFFERBERAR Rk e W2 RN ) 55 4h, B 2 R 248 & FIAL
ANHBRRAT R TR B W= 2, LB b, “Br " (lost profits) 5« 5
%" (actual damages ) [R] X, 3 [E 7£ & FZ B0 0542 i 18 B2 b i < T 2R il —
i8], 78 AR AR R i AR AR 18 35 T (8 FH  SE Bl 2k ™ — i) | 3T BB 2 Al Sk R
SE R FE RS R PR AR E., A L RERRESF T,
Xof T R 4 3 I e T BB A PR A T B U A7 A A O, xR A (R AN S A 1
J 5 ) 10 P SRR | T L A AR AL B S 43 A B BT 2 A0 TSR]

JIT 2 ) 3 B R ORI I i T A B AT g B T AU, A AE 1990 4E Y
Polaroid Corp. v. Eastman Kodak Co. (3] Polaroid 2 %) H 48 FIT g | e 31 4 0
RAG T EIA 8. 73 {2 T E A . 76 1996 419 Litton Sys. ,Inc. v. Honeywell ,
Inc. £ 04 ) rh 5o AR 48 Ar K FVETHE AN AS T &8 12 4236 70 i A2 508 .
55 284 AR A PRV AT 9% 2 1R BUIR F A 9 B AR AR HE ( floor) |, X4 G 15 iE B
P 1 194 T 2R A It R T 9% R & R AU A R B AR R R, 55—,

[ 1] Gen. Motors Corp. v. Devex Corp. ,461 U. S. 648,656,103 S. Ct. 2058,2062,76 L. Ed. 2d 211
(1983).

[2] Dow Chemical Co. v. Mee Industries, Inc. ,341 F.3d 1370,68 U. S. P. Q. 2d 1176,62 Fed. R.
Evid. Serv.229 (Fed. Cir.2003).

(3] Polaroid Corp. v. Eastman Kodak Co. ,16 USPQ2d 1481 (D. Mass. 1990).

(4) Litton Sys. ,Inc. v. Honeywell ,Inc. ,87 F.3d 1559 ( Fed. Cir. 1996).



F—H R HEeF—F ZELTFEIUATHEMZE | 5

JIT 2R 1 1 0 DU S SR N ) 2 E R 0 B O L R AT B A 2 A PRI | IE B
S % LT 0 (R 3R 6 RFTF A BRI LT 0, 36 4 10 77 78 Fn Tl 3 00 28 2h 136 A o
DAY | & BRVE AT 2% 0 SR ON TE T AR B AR 2 e A, B B Y AT R AR
P, BARMEFHRNSERBE _ZME =P ENEN4A,

FEAIRFER 20 45 76 B LR RBGFIA b, & H AT 3% 7 ok #0 f F 2k i
TR RFE . 78 1990 5] 2004 4, 5 [ Hb X 7 B b il 60% 9% FIR AU &
W R R T &3] oy ik, 1 [ B & B4R AT 9% R BT K A v 9 R
H515.1% ., RA24.6% WERFLMBE A TALFELL) M 2001 4£3)] 2010
4F 82, 1% B % RMR AU 3 WA 48 B 7 & 380 nT 2% 7 2%, 1 68. 4% 1 & |47
B ER A2 R T AEF Sk 2)

—H=

=77 RAGER (infringer’s profits ) 3+ BHL ({05 HF AP0
BitER)

FEEE 1946 4F & Rk BB Z AT, BBEKA R T & FR AR F 4205
N Z — A8 B i TR - MEE S, R BGR A 580 000 8 3 g B L3 B Al , 36
[® , R 4h W5 1% Fl ( design patent ) S48, IR 4538 7] DAAKHE ( 35 I BEHR 1 8L ) 56 35
T 55 289 4%, 38 TR BGRA 0 1158 BN 3K 45 51 3 42, ol e . “ RS U A
VAT AR ALEBGH LRI A BOHBR A 5 (1) DL B 69K % AT S AT AT Dh v
&AM FARA ™5 b8 (2) S E SRR E M A T AR TS &R
7 it 07 244 AR 9 JHL B A AR A B R 1) AR N AR TR AT (B AR T 250 €T, AR A
B IX A YRR AT PAAEXT AU 2 3 A X B S S AU 26 [ (K 8k Be b AT F 9Kk, A%
P AR AT A ERASRE BT Ak WD sl AR T MR A0 & A B AR BT A R
5 (B BB R A IR AS AU A i

o e TE B A, 56 289 AR AHEBR AN WL 11 A9 & FIBLA BT LA e 4838 F 26 284
2,0 E SRR AIE A B AT SR TR, W REe R —E A, AR AR
() FIAN FRE7E 18 FH 7 2 1) 1 s A 38 3 nT 3% A0 188000 R = gk 451 2 055 42 A 4
i ( enhanced damages ) , il A~ BE 7E 18 F 4= AR F B 1 58 B0 00 F 3 9 483 38 5 2 1) 184
e

X F AP B F B9 R AR A A R AU 8L R 7= i 00 i sl ik 3 O

(1) William O. Kerr, Christopher P. Loza and Michele M. Riley, Trends in Patent Damages: Statistics
& Trends ;1990 ~2004 . IPRA ,Inc. ,2004 ,Chart I -9.

(2] William O. Kerr; Richard B. Troxel, Calculating Intellectual Property Damages, § 5:1,Database
updated June 2012.

(3) BARARAEFRREEPHEAEEL—NLERBE AR ERRA" BEZR
Y HOHEERF)(FBEXFFH)2009 F43 #,



