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The Shipping Finance Law Review founded by Shanghai International
Shipping Institute (SISI) has continuously and successfully published the
Shipping Finance Law Review 2012 and the Shipping Finance Law Review 2013.
Now, we present the Shipping Finance Law Review 2014 to you for the purpose
of providing an exchange and cooperation platform for practitioners and

researchers in relevant fields.
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In the past year of 2014, China continues to promote the development of
shipping insurance, ship finance, capital settlement and freight derivatives.
The policy to promote the development of shipping insurance contained in the
Proposals of the State Council for Pushing Shanghai to Speed up the Development
of Modern Service and Advanced Manufacture and to Build It into an

International Financial Center and an International Shipping Center makes the
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rapid development of China’s shipping insurance market. According to the
statistics of TUMI, China has become the largest hull insurance market and the
second largest cargo insurance market in the world. In recent years, new
products of shipping insurance products follow one after another. including the
traditional hull insurance and cargo insurance, as well as wharf property and
liability insurance and P&l insurance. In 2014, the value of import and export of
China is RMB 26,430 billion, but the premium income of hull insurance and
cargo insurance of China is only RMB 15. 056 billion. So, if calculated by 0.1%
comprehensive permeability. the premium income of shipping insurance is about

RMB 26.43 billion, which has great prospects for development.
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In respect of ship finance, the Notice of the China Banking Regulatory
Commission on Issues concerning Financial Leasing Companies’ Establishment of
Project Companies in Domestic Bonded Zones to Carry Out Financial Leasing
Business provides the foundation for the construction of the ship financial
leasing service system. In comparison with project loan, the new businesses
carried out by the bank, such as ship mortgage loan and ship export financing,
are more detailed and targeted. In respect of freight derivatives, Shanghai
Shipping Freight Exchange Co. ., Ltd. (SSEFC) was set up in March 2011 and
formally implemented the trading operation of Shanghai shipping freight
derivatives. Since the establishment of SSEFC, it successfully launched the new
SCFI, CFSA, CBCFI and CNPI, which indicated the start of China’s influence
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on shipping finance. In view of above, China has obtained some achievements
in the development of shipping finance and the construction of shipping

financial center, but there is much space to improve.
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Under such circumstances. we hope that this book (series of book) could
attract attention from domestic and foreign experts, scholars and practitioners
in this field and lay a solid foundation for “Shanghai International Shipping
Finance Law Platform” and introduce the new theory, technology and system in
the development of shipping finance all over the world to the construction of

China shipping industry and Shanghai International Shipping Center.

AP 24 [ /45) 4 MR

This book collects 24 articles in total and is divided into 4 parts.
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Part [ “Ship Financial Leasing” collects 7 articles in total.
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“On the Prevention of Special Risks for the Leasers in Ship Financial
Leasing: From the Perspective of the Coercive Measures over the Leasehold” by
ZHANG lJie puts forward that the special legal system for ships, in particular
the provisions concerning maritime liens and possessory lien in the Maritime

Law brings special risks to ship financial leasers. By analyzing the controversial
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legal issue of whether the party concerned is entitled to apply for coercive
measures against the ship under its ownership, the article points out that the
ship financial leasers could apply to the court for detention of relevant
certificates with the leasechold as the guarantee property for property
preservation claims or maritime preservation claims, in order to prevent the risk

of the leasehold being auctioned to change the property rights.
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“Ship Multi-level Investment Disputes and Legal Measures” by Research
Group of Wenzhou Dispatched Tribunal of Ningbo Maritime Court introduces
the private investment in shipbuilding and shipping of Zhejiang Province,
points out that under the circumstance of downturn in shipping market. disputes
over multi-level investment of ship occur frequently and tend to increase. Non-
standardized investment, inconformity of knowledge and disunity in rules of
adjudication make the disputes even harder to solve. By summarizing the cases
tried by Ningbo Maritime Court in recent years concerning the disputes over
multi-level investment of ship, the Research Group made this article in order to

clarify the legal relations of investment and seek legal measures.
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“Analysis on the Operation of Financial Leasing Company’s Ship Assets
Securitization” by XU Chunyue and MA Feifei analyzes the financing mode of ship
assets securitization in combination with the current development situation of Chinese

financial leasing company and in the background of the current macro policy and
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system in China in order to provide effective reference and guidance for financial

leasing company to operate ship assets securitization in China.
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“A Study on Development Strategy of Ship Financial Leasing Service under the
Policy of Free Trade Zone” by XU Shuang. CHEN Jihong, ZOU Jing and WANG
Tao introduces the function of ship financial leasing service, summarizes the policies
concerning the development of ship financial leasing service, analyzes the important
opportunity and advantaged policy for the development of ship finance in the future
under the policy of China (Shanghai) Pilot Free Trade Zone in combination with the
actual situation of the ship finance in China and puts forward some suggestions for the

development of ship financial leasing service.
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“The Law and Practice of Alienation Guarantee in Ship Finance” by
ZHANG Zhiyong, ZHAO Yuelin and HENG Xiangdong introduces the
definition and the applicable laws of the alienation guarantee, analyzes the
effect of alienation guarantee in combination with justice and practice, discusses
whether financing banks can be protected by virtue of alienation guarantee in
ship finance business, studies the latest development of alienation guarantee in
Chinese judicial practice from the perspective of Article 24 of the Provisions of
the Supreme People’s Court on Several Issues Concerning the Application of Laws

in the Trial of Private Lending Cases and provides suggestions for financing
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banks when faced with alienation guarantee.
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“Invoking Material Adverse Change (MAC) Clause in Loan Documentation” by
LI Chengrong introduces the material adverse change or effect. This article looks on
one hand, at the points to consider in negotiating the MAC provisions, and on the

other hand, the key issues to be considered when invoking them.

IRAC oS SR e I A A9 8 L G B e R () REEAF 5 ) i 3 B A o7 i B R o
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“Research on Taxation Legal Issues of Ship Financial Leasing in China” by
OUYANG Tianjian points out that the taxation legislation of China remains to
be improved, moreover, the tax-related policies concerning ship financial
leasing need to be further implemented and refined. By analyzing the
importance of establishing a tax legal system in financial leasing industry, the
article dissects the defects of system and the cause thereof from the aspects of
circulation tax, custom duty and corporate tax; and finally makes a proposal for

further development of ship finance, tax on leasing and legal system.

B A RO R SR 6 R,
Part [[ “Shipbuilding Contract and Refund Guarantee” collects 6 articles in total.
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“Some Issues concerning Guarantees Given in Connection with Shipbuilding
Contracts in China: 3 Recent English Cases” by lan Gaunt analyzes the clauses
of refund guarantee. the nature of the payment obligation of guarantee banks
and the parallel proceedings in China of dispute referred to arbitration in
England. Three conclusions have been arrived at as follows: whether a breach is
repudiatory on particular facts can be determined by the courts; factors of test
in deciding whether a guarantee is a secondary guarantee or performance bond;
and English courts will recognize decisions and order of Chinese courts but this

may not prevent Chinese banks being forced to pay on refund guarantees.

Simon Milnes (G 1y R MRS -1 6 3G & R BR 094 T R 8——if
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“Some Complex Issues Affecting Termination of Ship-building and Oil-rig
Building Contracts: Refunds, Repudiation, Reliance-based Damages and

Restitution” by Simon Milnes is divided into three parts, including refund,

repudiation and reliance damages. The author discusses the termination of
building contract, the dispute over cancelling date. the conditions to refund the
prepaid instalments and relief of reliance damages through different analytical
approaches adopted by tribunals.

5 ARV B 2P 8 b S AR 2 2y —— b EEATURA B KBS« J5 SR R
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“PRC Shipbuilding Disputes in London Arbitration: The Threat of Parallel

Proceedings in China - The Consequences and Possible Alternatives” by Peter
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MURRAY and John LIN reviews the cases tried by Chinese maritime courts in
respect of the cases of dispute having been referred to arbitration in London,
explores the reasons why they have come about, introduces the issues
concerning refund guarantee, analyzes the reasons for commencing parallel
proceedings in China, introduces the positive and welcome step forward taken
by Chinese courts and puts forward that it would be better to deal with the root

cause of the yards’ attempts to circumvent the London arbitration process.

AT I8 2 AR S 1] 00T 40 9 3BUIE 4 5 I £t iF NEWBUILDCON
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“Implications of the Compensation for Damages of Defects under
Shipbuilding Contract: Comments on Clause 35 (b) of NEWBUILDCON” by
LIANG Yun analyzes the nature of shipbuilding contract and discusses the
liability for warranty against defects in the civil law system from the perspective
of the liability for warranty against defects in the contract of work provided in
the laws of Germany and Japanese and the Chinese Contract Law. It is pointed
out that the constitutive elements of liability for warranty against defects under
the shipbuilding contract generally include the following conditions: the subject-
matter ship has defects and the defects shall occur before the risks are
transferred to the buyer, the buyer is in good faith and is not guilty of gross
negligence, and the buyer has timely fulfill the obligation to notify. The article
compares the means and scope of compensation for damages of different legal

systems including the civil law and the common law, and comments on Clause
35 (b) of NEWBUILDCON.
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“The Guaranteed Scope of Refund Guarantee under Shipbuilding Contract”
by ZHENG Lei, on the basis of elaborating the guaranteed scope of refund
guarantee under shipbuilding contract, compares and analyzes the provisions on
the guaranteed scope of refund guarantee of the CSTC Shipbuilding Contract,
the Shanghai Form and the NEWBUILDCON; and draws a conclusion that
under the CSTC Shipbuilding Contract and the Shanghai Form. the guarantee
bank shall undertake the responsibility for security where the buyer discharges
the shipbuilding contract according to the express provisions therein, and under
the NEWBUILDCON, the buyer has more rights and chances to discharge the
shipbuilding contract, and the conditions that the guarantee bank shall
undertake the responsibility for security are expanded to the circumstance where
the buyer discharges the shipbuilding contract according to the statutory right of
termination. In practice. banks should pay attention to the differences between

the guaranteed scope of refund guarantees and prudently select the form of
shipbuilding contract.
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“The Influence of Variation of Shipbuilding Contract on Refund Guarantee
under English Law” by John LIN and Jane WANG puts forward that it is better to
include a “the guarantor shall continue to assume the responsibility for guarantee after
the rights and obligations vary” clause in the shipbuilding contract and refund
guarantee in order to control risks effectively. In recent years, China’s shipbuilding
enterprises need to open all kinds of guarantees for financing, the potential risks are
worth paying attention to and prevent. For example, whether there is a "anti-
discharge” clause in the shipbuilding contract (the guarantor continues to assume the
responsibility for guarantee after the rights and obligations vary), for the parties
thereto, as long as the shipbuilding contract varies, even a seemingly small variation,
should be notified to the shipyard’s bank in advance for written consent: if a variation

without the consent of shipyard’s bank has occurred. then an immediate confirmation

is needed.

BER AR HRIGR 6 FB L.
Part [l “Real Rights of Ship” collects 6 articles in total.
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“Ship Mortgage under Chinese Law: A Critical Analysis” by RONG Pumin
mainly introduces the ship mortgage under Chinese law. By introducing the history
and origin of ship mortgage, the article summarizes the definition and characteristics
of ship mortgage through analysis on relevant provisions of the Real Right Law, the
Security Law and the Maritime Law;: expounds the establishment, enforcement,
transfer and extinction of ship mortgage under Chinese laws; elaborates Chinese
judicial perspectives by a brief introduction of a complex case; and finally puts

forward amendments of the Maritime Law on ship mortgage to improve the ship
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mortgage legal system, facilitate ship financing and provide adequate protection for

the interests of the parties concerned.
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“The Creation and Realization of Ship Mortgage: Present Situation and
Existing Problems: In the Background of Ship Mortgage Credit Industry in
Wenzhou City” by WU Shengshun and HUANG Shoufeng analyzes the cases of
dispute over ship mortgage tried by Ningbo Maritime Court, especially by
Wenzhou Dispatched Tribunal in recent years; summarizes some common issues
in the ship mortgage loan business of banks and litigation; and discusses the
causes with a view to regulating the ship mortgage loan business of banks and

providing reference for maritime trial of disputes over ship mortgage.
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“Delivery Effectiveness Conditions and Agreement Exceptions in Ship
Ownership Transfer under PRC Law” by ZHENG Lei discusses the relevant
issues arising from the provisions of Article 10 of Interpretation of the Supreme
People’s Court on Issues Concerning the Application of Law in Trial of Disputes

over Contracts on Purchase and Sale (hereinafter referred to as Interpretation)
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issued on 31 March 2012 by the Supreme People’s Court, the possible issues are
elaborated arising from the application of provisions 1 and 3 of Article 10 of the
Interpretation by reference to the pertinent provisions regarding the transfer of
ship ownership under Maritime Law and Property Law of PRC. To avoid any
doubt, it is suggested to make it clear that Article 10 of the Interpretation shall
not be applicable to the scenario where a buyer in multiple sale transactions of a
ship has already duly obtained the ownership of the ship pursuant to the
conditions agreed in the ship purchase and sale contract. If the buyer has
already duly obtained the ownership of the ship pursuant to the conditions
agreed in the ship purchase and sale contract, the buyer’s real right shall have
priority over the obligatory rights of other buyers in multiple sale transactions
of the ship. Such interpretation will be in compliance with the principle of
autonomy of private law, and can better protect the safety of transactions and

encourage the development of ship purchase and sale business.
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“Study on the Feasibility of Creation of Ship Usufruct System under Chinese
Law: Based on the Legalism of Jus in Re and the Observation of Foreign Laws” by
SUN Siqi puts forward that the creation of ship usufructus right is one of the

disputable issues discussed in Chinese maritime academic circle. According to
“legalism of jus in re” provided in Article 5 of the Real Right Law, neither right of
usufructus with ships being the object of usufruct exists, nor would such right of
usufructus be allowed to created. However, it is allowed to create right of usufructus
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pertaining to ships via revising the Maritime Law. Although there is no real right
named as ship rights of usufructus or usufruct of ship in other countries, but rights of
usufructus created on ships are allowed. i.e. usufruct. Even if in the countries which
have no provisions on rights of usufructus, there is relatively sound possession system.
The right to use the aircraft refers to rights to possess, use and benefit from aircraft,
which has the characteristics of rights of usufructus, it may have a reference for the

creation of ship usufructus rights.
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“Study on Legal Issues of the Implementation of International Ship
Registration System in Shanghai Free Trade Zone” by WANG Shumin, YANG
Xin and LI Ruikang points out that the current ship registration system for
nationwide cannot be applied in Shanghai Free Trade Zone. Considering the
practice of special tax-free case registration system, experience of Yangshan
Free Trade Port Area and the Dongjiang Free Trade Port Zone of Tianjin on
exploring the ship registration system, and the need to construct international
shipping center, Shanghai Free Trade Zone should abandon strict ship
registration system as well as open ship registration system and should
implement the international ship registration system. According to the present
situation of the development of Shanghai Free Trade Zone, the international
ship registration system should be innovated from the following aspects:
conditional opening the conditions for registration, relaxing the -capital
limitation of single ship financial leasing company, improving the supporting
laws and regulations, simplifying the registration procedures and reducing the
ship registration tax.



014 2 mamzive
W 1™ | shipping Finance Law Review 2014

YRR SR AR A GE SE BT ARSI AR P )3 T A ARIRI LA SE 3
AR B R B S ARSCHT A A B ) A . (e N RIE AN B SRR ik )L
9 SRR ACIE R LT 38 T A ARSCITA A 52 8L, BUE T A ARIR BGE o VR
RO A GeAs X . AR IR AN S P 0 R AL S B F 9 B ) AR I L A
AL 32 P55 A SE A G R RE I LA 20 A

“ Research on Non-litigious Procedure for the Realization of Ship
Mortgage” by XU Jungiang and CHEN Yongcan puts forward that the time
consumed to realize the right of ship mortgage is directly influenced by the
procedures on realization of the right of ship mortgage. The non-litigious
procedure on realization of real rights for security as stipulated in the Civil
Procedure Law of the People’s Republic of China is applicable to the realization
of ship mortgage and brings a change on the traditional model that the ship
mortgage was realized through litigious procedure. The article analyzes the
capacity as a subject, the jurisdiction and the acceptance and examination of
cases concerning application of the procedure on realization of real rights for

security to the right of ship mortgage.

PR M R ORES IR 5 R C.

Part [V “Marine Insurance” collects 5 articles in total.
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“The Difficult Issues of Marine Insurance Law Regarding Ship Finance:
Defect of Chinese Law and Its Improvement” by ZHU Zuoxian points out that
many difficult issues of marine insurance law has occurred during the
development of ship finance in China. It demonstrates that there are legislative
blank and flaws with respect to Chinese law, which cannot deal with the

matters of ship finance effectively and should be rectified. From the theoretical



