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Abstract

“Boosting the reform of trial-centered litigation system” is proposed pre-
cisely in Decision of CPC Central Committee on Major Issues Pertaining to Com-
prehensively Promoting the Rule of Law, which was passed in the Fourth Plenum
of 18th CPC Central Committee, and had key guidance meaning for judicial re-
form and perfection of criminal procedural system. Under the context of principle
of trial-centered criminal procedure, the instruction of criminal procedure system
and the litigious activities, including investigation, prosecution and implementa-
tion, are centered on the trial. They are designed to boost the conduct of trial
and implement trial result. The trial is the key link and core activity in the whole
litigation.

If promoting the transition of the national criminal procedure system from
investigation-centered principle to trial-centered principle is the first way of trial-
centered principle reform - the expansion and extension of jurisdiction to field of
procedural matters and pre-trial stage in these two directions is the second
one. As to the main purpose, the first way focuses on the judgment and proof of
substantive matters, whereas the second one is mainly about procedural matters.

In our existing criminal judicial power allocation, the exercise of courts ju-
dicial power is restricted to trial stage, which means we are not allowed to judge
in the pre-trial stage. The object that we judge under the existing judicial power
is mainly connected to the substantial matters related to conviction and sen-
tence, while the most procedural matters related to procedural illegality are out
of its power boundary. Except for judicial power, the criminal jurisdiction in oth-

er countries also includes the following authorities: A. The ex ante judicial re-
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view on the request of arrest and search from investigative organization in the
pre-trial stage. B. The ex post judicial review on the procedural illegality of in-
vestigative organization filed by the defense. C. The judicial review on the deci-
sion, extension and rescission of pre-trial custody. The review on procedural
matters is the nature of court’s review on these three matters, in terms of that
these authorities is closely related to the procedural matters.

The main field of trial-centralism is the judgment and proof of procedural
matters. Boosting the development of judicial review on procedural matters, ex-
tending and stretching of jurisdiction from the traditional area to procedural mat-
ters and pre-trial stage, that is the second way of trial-centralism.

In 2010 and 2012, Illegal Evidence Exclusion Rules and the revised new
Criminal Procedure Law are issued respectively, thereafter, the series of judicial
interpretations of criminal procedure laws. As those legal documents were prom-
ulgated, we have established the mechanism of judgment of procedural matters
for the first time in Chinese law system. Specifically, mechanism of judgment of
procedural matters (judicial review ), which is established for illegal evidence
exclusion, has brought fresh blood for Chinese criminal procedural system. And
initial establishment of judgment of procedural matters makes proof of procedural
matters practical in the realistic proceedings. Thus, procedural matters have be-
come a new object of judgment and proof, and distinguished from substantive
matters. The present procedural matters for Chinese criminal procedural law are
playing two important roles—new object of judgment and new object of
proof. The carriers of procedural matters, judgment of procedural matters and
proof of procedural matters, are playing unimaginably significant roles in today’s
Chinese criminal procedural development.

Judgment of procedural matters namely is procedural judgment. In China,
the court’s judicial power is only applied to the trial stage, not for the pre-trial
stage, meanwhile, most of significant procedural matters are out of its bounda-
ry. The judgment of procedural matters, which is also judicial review proceed-
ings, promotes the extension of judicial power to the field of pre-trial and proce-
dural matters. Judgment of procedural matters provides the theoretical basis for

adjudication of procedural matters. Jurisdiction is also in favor of preventing pro-
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cedural illegality, restricting the exercise of public power of investigation, prose-
cution and trial, and solving judicial corruption concerned by general public.

Proof of procedural matters is a pre-trial or trial activity, the process of
prosecution or defense submits evidence to the court in accordance with the re-
quirement of judicial review, and argues to and convinces the judge on the legal-
ity of a procedural matter that will be/has been implemented. The proof of proce-
dural matters makes traditional proof of crime an expansion from the field of sub-
stantial law to the field of procedural law and makes massive procedural matters
being the new object of theory of proof. The situation, that the proof of procedur-
al matters and proof of substantial matters have formed the complete system of
criminal proof, expands the connotation of the science of evidence law, and
greatly increases the value of judicial practice instruction. Owing to the close
connection between trial and proof, the proof of procedural matters provides the
proof basis for judgment of procedural matters, and provides theoretical support
for the establishment of judicial review proceeding in China.

This paper is consisting of the prologue and nine chapters:

Chapter 1 is about the principle of trial-centered criminal procedure. The
first part is the introduction and interpretation of the principle of trial-centered
criminal procedure reform, according to the judicial reform decision of the
Fourth Plenum of the Eighteenth CPC Central Committee and the relative in-
structions made by Xi Jinping. In the second part, we have summarized two
ways, the one is from investigation-centered principle to trial-centered principle,
the other is judgment and proof of procedural matters, which is aiming to make
good progress during the trial-centered criminal procedure reform. In addition,
the writer analyzes a series of reasons why it needs to open up a second way of
the trial-centeredness.

Chapter II introduces the second way of the trial-centered criminal proce-
dure reform, namely judgment and proof of procedural matters. Firstly, it out-
lines procedural matters and analyze of it on three aspects, i. e. the new judg-
ment objectand judgment of procedural matters, new proof object and proof of
procedural matters, and new criminal procedural relationship and object. Sec-

ondly, it is defining the concept, explaining the differences between proof of
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procedural matters and proof of substantive matters and dividing their object of
proof. Thirdly it elaborates the meaning of proof of procedural matters in both
procedural law and evidence law.

Chapter III is an outline of judgment of procedural matters. The judgment of
procedural matters namely is procedural judgment. The first part is an introduc-
tion of judgment of procedural matters, and discusses on its differences and con-
nections with substantive judgment, its hub position in theory fields, its relation-
ship between procedural sanctions and proof of procedural matters. The second
part is an explanation of judicial review principle, which is the theoretical basis
of judgment of procedural matters. Then this chapter introduces its conception
and legal resources, expounds its importance during criminal proceeding, and
analyzes its relationship with judgment of procedural matters and proof of proce-
dural matters respectively.

Chapter 1V is an outline of proof of procedural matters. Firstly, it briefly in-
troduces the elements of proof of procedural matters which includes the subject,
responsibility, standard, proving method as well as the process. Secondly, it an-
alyzes an outlook of proof of procedural matters, i. e. expanding proof of substan-
tive matters, providing new proof basis for complaint of judicial review, and
helping to limit judge’s discretion and defend rights of defense/suspect.

Chapter V is about the proof responsibility of procedural matters. First of
all, it analyzes the differences between the responsibility of the procedural law
and substantive law—the former one adheres to the principle of “who advocate
who approve ”, while the responsibility of the latter one is transferred
frequently. Secondly, it takes the illegal evidence exclusion rules as an example
to analyze the proof responsibility of the prosecution and the defendant in proce-
dural disputes. Thirdly, it analyzes proof responsibility of the prosecution and the
defendant in procedural request. Fourthly, it analyzes proof responsibility of the
prosecution and the defendant in procedural disputes caused by non-procedural
violation of law.

Chapter VI elucidates proof standard of procedural matters. The first part
introduces domestic general consensus on proof standard and describes the nota-

ble features of proof standard of procedural matters, which is hierarchy. Then it
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analyzes different proof standards that can be used to build the proof standard
system of procedural matters. The second part analyzes the standards of proof of
the procedural request of the prosecution and the defendant. Finally, it takes il-
legal evidence exclusion rule as an example to analyze its existing problems and
the different proof standards of the prosecution and the defendant in procedural
disputes.

Chapter VII is about proof methods of procedural matters. First of all, it in-
troduces the origin, difference and meaning of the strict proof and free proof,
then analyzes why we should use the method of free proof to prove the procedural
matters, and classify free proof. Second of all, it takes illegal evidence exclusion
rule as an example to analyze the existing problems and proof methods of the
prosecution and the defendant in procedural disputes caused by violation of pro-
cedural law. Third of all, it takes arrest as an example to analyze the proof meth-
od of the prosecution§ procedural request. The fourth part is the proof methods of
the defendant on procedural request. Finally, this chapter briefly analyzes the
proof methods of the prosecution and defendant on procedural disputes triggered
by non-procedural violation of law.

Chapter VIII is about the subject of proof of procedural matters, which is
analyzed from vertical, horizontal two pieces of latitude. Firstly, we vertically
analyze the historical development of the structure, system, principle and sub-
ject of criminal proceedings and then discuss four times revolution of the erimi-
nal proceedings, especially the fourth revolution which is related to the power
expansion of judge. Secondly, we vertically analyze the two parties and the main
body of proof, discussing four relevant issues. Thirdly, we horizontally analyze
the referee body and the main body of proof that originated in the fourth revolu-
tion, discussing the allocation of judicial power.

Chapter IX describes that we have firm confidence in the construction of
judgment and proof of the procedural matters. To begin with, this chapter ex-
pounds the procedure of prove during judgment and proof of the procedural mat-
ters. Afterwards, it discusses the verification mode of procedural dispute matters
and the corresponding mode of Procedural request matters. In the end, the chap-

ter tries to probe the difficulties in judging and proving procedural matters and
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the resolving mechanism. We firmly believe that it will bring opportunities to
boost the reform of trial-centered litigation system and analyze it in this chapter.

Key Words: Trial-centered principle / Expansion of judicial power / Le-
gality of actions at law / Procedural matters / Judgment of procedural matters /

Proof of procedural matters
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