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Abstract

International investment rules refers to international mechanisms countries make in
order to promote and protect international investment which define the mutual rights and
obligations of the contracting parties. By late 2012, states around the world have
concluded 2833 bilateral investment treaties, and the number of other international
agreement that contains terms and conditions of the foreign direct investment reached
331, the number of international investment agreements in existence was 3164, they
together have formed a huge network of international investment agreements.
Nevertheless, compared with the relatively stable and mature international trade rules,
in the field of international investment there exist no unified, comprehensive global
international rules, the contents of the international investment rules has been in
dynamic adjustment and evolution.

Since the outbreak of the international financial crisis in 2008, the world economy
and international investment pattern have greatly changed, one of the important
characteristics is the rapid growth of foreign investment in emerging countries. Different
from the one-way pattern in the past that investment flow from developed countries as the
home country to the developing countries as host country, the new pattern characterized
by the two-way investment between developed countries and the developing countries.

A large number of “born global” multinational companies has greatly changed the
original development mode of International investment. In the new world investment
pattern, the attitude toward foreign direct investment of the countries has changed

significantly, it is necessary to adjust the content, structure, and focus of the

001 |-



international investment rules. In the process of the implementation of the international
financial crisis rescue plan, some original contradictions and problems that exist in the
international investment rules exposed, for example, the conflict between Prudential
macro financial policy and capital flows freely transfer principle in the international
investment agreement, contradiction between implementation of aid plan in financial
crisis and the national treatment principle in the international investment rules . In the
face of these problems, decision-maker all over the world have to answer the questions
as how to adjust its foreign policy, and how to adjust the rules of international
investment in the future, what impact will the change of international investment rules
make on international investment activities? These issues are of urgent need to solve by
governments and require theorists to provide a scientific theory to explain.

Based on the purpose, this book, carries on the analysis from the following several
aspects: first, from the perspective of the international regime theory, I try to explore
the nature and the evolution law of international investment agreement, which may
provide a solid theoretical basis for further explore the future development of
international investment agreement.

Secondly, by the study about history of international investment rules, I want to
give analysis of the background and formation and evolution process of international
investment agreement, and analysis of basic structure and the internal contradictions in
current international investment rules. The current international economic and political
patterns are undergoing profound changes and will have a profound effect on
international investment treaties, analysis about impact of the new changes in the
international investment landscape to the international investment rules become key point
in the book. First of all, the triangle pattern among Europe, Japan and the United
States as the main investment home countries is shifting to the pattern of diversification
of investment by other country in the world. Almost all countries in the world are faced
with the change of status, as being “the capital exporting countries” and “ capital

importers”. The change of investment status drives the evolution and development of the
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Abstract

contradictions among international investment treaties, which affect the content and the
basic structure of the agreement. Secondly, practice of international investment treaties
and investment dispute settlement also put forward new requirements for development of
the international investment treaty, contradictions and defects exposed during analysis of
investment disputes provide further objective basis for the development direction of
international investment agreement.

Then based on the analysis of international economic and political landscape
changes and investment disputes in practice, I try to give analysis of change about the
aim, content and terms content of international investment treaties, to grasp the main
dynamics and its development direction through vertical and horizontal contrast of the
different types of the world’s major international investment agreement, then give a basis
in reality for further analysis to determine the evolution of the international investment
agreement law.

Finally, China as the world’s major investment importer and significant investment
exporter, in the face of the profound changes of the international economic pattern and
the status of domestic investment, must make a judgment about how to determine its
stance in international investment agreements negotiation, how to accurately grasp the
development direction of international investment agreements, how to balance different
interest as both the home country and the host country, how to formulate scientific and
reasonable mode of international direct investment agreements. All these are important
for China’s participation in international direct investment agreement, making full use of
domestic and foreign markets, promoting Chinese enterprises to implement the “going
out” strategy, it is also of great significance to foster the international competitiveness,
protect the safety of overseas assets of Chinese enterprises.

At the end of the book, based on the analysis of the changes of China’s status in the
international investment pattern and China’s foreign capital management policy, I try to
determine China’s future position in international investment rule-making, and to give

some views and suggestions for China’s participation of bilateral investment treaty
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negotiations with United States, the European Union and other countries.

This article is divided into seven parts, the first chapter defined the subject of
thesis research and the basic content, the meaning of rules of international investment
and the basic content, then it summarizes the structure of the related literature research
and its insufficiency, define the basic research ideas, methods, and thesis structure.

In the second chapter, mainly from the view of the history of international
investment rules, the book gives a longitudinal analysis of the historical background and
main purpose of international investment rules, and the main characteristics of
investment rules in the different stages of its development, give a clear venation of the
development of the international investment rules. Based on the analysis of international
investment rules, the book try to get a reflection of the inherent contradiction and
conflict in the system.

In the third chapter, based on the international regime theory, this book analyzes
the basic structure of international investment rules. From the views of the national
interests, international power structure and knowledge-and-belief theory, this book
explains the dynamic transitions of its basic patterns, which provides the theoretical
foundation for the development of international investment rules.

In the fourth chapter, it is pointed out that international investment rules always
reflect the internal requirements of the foreign direct investment activities. Recently, there
are emerging new trends and developments in foreign direct investment activities, such as
the fast development of FDI in emerging markets. These will necessate adjustments of
foreign investment policies in many countries, and will definitely influence the rule-
making of foreign investment. This chapter focuses on analyzing the main characteristics of
new development and its influence on foreign direct investment rules.

The fifth chapter combining with the new dynamic of international direct investment
and analysis about change of international regime pattern, to explore the new bilateral
investment agreement template and the new position and new dynamic reflecting in the

unity of the EU’s foreign investment policy, explore new development trend of future
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Abstract

international direct investment rules, and the book carry on the analysis and discussion
about the future multilateral investment agreement, try to establish the future
development trend and direction of the international investment rules.

In the sixth chapter, as an emerging foreign investment power, China must
determine how to balance the interests between the international investment of “ going
out” and “come in”, speed up the revised bilateral investment rules, to better protect
the interests of overseas investment, that is the main problem of China’s participation in
international investment rules. This chapter mainly analyzes the current negotiations
between China and Ame-rica, china and Europe, define the main difficulties and
contradictions it faced, then I try to put forward some opinions,

The seventh chapter concludes. In this chapter, we put forward the basic proposals
for China to counteract the changes of foreign investment rules, and strategies for
expediting the BIT negotiations between China-US and China-EU.

The main innovation of this book lies in that it analyze the evolution characteristics
of the rules of international investment from the international regime perspective, so that
we can understand the basic law of the evolution of the international investment rules in-
depth, based on the analysis method of international political economy and international
economic law, I hope to make use of the multidisciplinary approach, so as to make clear

the evolution path of international investment rules.

005 |-



BT <o vvvveeees e 001
BELEE B oo reerrereeerin e 001
L1 BIFGTEE YL cvevveeeerrrmmnsssesses ittt st s 003
1.2 FEIBZEIR  cooeeerrrrmri 004
.21 SEFREADE IR BDIALA ooeveerererernmiin, 004
1.2.2 BERFREFWES LR T B RLISPANE A6 FAEFAHT oo 006
1.2.3 LA FFR LKA R R ZAL  ceeererrermrrieniii i, 012

1.3 ABRTIST RS FIZERZHE e, 013
1.3.1 BFFOIIE coeceeererreretiniii e e e 013
1.3.2 BRI AR weeereererssrcnestanionetttommaiisiissitteiiacstiaiiaine 015
1.3.3  ABLEM cererermrrmmiiiiii e 016
E2F EFRVSIBESNE THEBRIEBMIE v, 019
2.1 HEBFYLEIRA T EFEEPNERIIR oo, 021
2.1.1 BEFRBEEDEFERI AE oo, 021
2.1.2 BREADEFEAIIERDE oo, 022
2.1.3 ERFRBEADE PN AE reorrrerrrrrnnniieiiia. 023
2.1.4 EREFWDEPHREIES oo 023
2.2 EFFREEIHENLEIBERE coorrrrrerrerrrriser . 024
2.2.1 SUAMIBAGHUE] crrererrrererrinrrniiir e 024



2.2.2 FAAKE BAGHLE] orreereeer e 025

2.3 EBRAREIENLEIASITHLIE cooerreerrrrrrrrrsmres s 026
2.3.1 EFRHUE] T ALE B AR coeeeereereesneses st 026
2.3.2  EFRHUE] T ALIEIE  cevevnrererrmmmmmmman e 028

#3E EREANESTE. BERPBTETIE oo, 031

3.1 [EFREEERIFE IR TR v 031
311 EFRERD T P EE oot 032
3.1.2 EFRIEF D EEIEI wreereeerrerrssessemnnenieeansne st ssnnenns 036

3.2 EFFREEI R coreerreerereee s 039

3.3 [EBFHEERITET G oooovevrrreerrreromnreere i 041
3.3.1 AEEBE T A A E NS B RFGTE oo 041
3.3.2 ABRFEENMEABDERHREID EGFIE e 042
3.3.3 ERBFAHELSER, $EAEE—HEATE oo 043

45T BEFRBENFEBREITERRBADEAIRM v 047

4.1 PLERBFEN P EEREAIURAD cooeoeeerrrmerrmrnn, 047

4.2 FNAVRERII AR E oeeerrreer e, 049
4.2.1 SEANEIBAE T T GBS orveeermrrrreeeree e 050
4.2.2 #HABFEREBEMNIPABIF EARBIE e 052

4.3 [EBREFEHER RN EBRE TR TR TGN -ooveeerenereennes 057
4.3.1 EBPERFBATAL roorerrrm i, 057
4.3.2 HKERFABEYTEAL corrvereeeermrrrreemeeniiiiieeeessiniiee e e s 059
4.3.3 dEBFMBHTAREAL rromrerrrmmrrsrrisisnnncnnsnisiseessrnesisanes 060

B, JJVEE nomens xnsns vnoeonumane roseur SRR e S B S PR AT 062

ESE ERREEDERI LT - ovrrrerrerrrrrm s 065

5.1 [EBRARYEUMNEMITIIGI crereeerrrremrrirremsinnre e ninneessane e snnes 065
5.1.1 EF#THERABET K, EREFETHHELBAETS - 065
5.2 EMNAREZEFET KABEEBETME corvrvrererni., 067
5.3 BEF—BRPBEFEOE “EBHT PIR o, 072

.| 002



5.1.4 FBEFHLEABVMAERFRIL P LR oo 075
5.1.5 BEAMHAELFAEINABRBEFDD oo 082
5.2 EEFAEE IS ALAIHLEI ST oveeeeemrmreremmnemss s 086
5.3 ZEFFREHFTEAMHT oo 090
5.3.1 HISDIEFWEMLIM oo 090
5.3.2 HASBIREMEAAN LA cooerrrrrrm 091
5.3.3 BT SAEFMMNAETERL ooreeerrmr 094
@oE ERFRIEEIRNERITREAIRIM overerrrmrmmmrrre 097
6.1 HEBGHIEE I ERIEABER A coovvererereorrrrnereemmsiinte 097
6.2 HIERUIIRHIFTEAPT covvvvrrrerrerrmrermrn 099
6.2.1 PERDBEBERIIGEFE oo 099
6.2.2 £ BIT I B BB ESH cooeereerrrmmmni, 101
G.2oF Qo svesanuns s SEEeE RHRICD SURKD LUVSEF USRNSSR OEOY pusas o 104
6.3 FHERTGHBBEHIEIIET oreereerrereremsemmesmssnssinsiunsinisisinonsssosssssss 105
6.3.1 (ENMAEY) BEHRAEFRILFHIL T oo, 105
6.3.2 PHE—BKEAABRAZTHEN ZEHE 107
6.3.3 PE—BKARDETLELYGAGFEFI A oo 110
6,4 JIBE crreieeiriniiaiainiteriinnssanssisisssasesssnes ssasiesnisestanassanarsent basess 113
P 115
7.1 BEAZEIL orerecerisnnstronssinniaiesiriiiinstniiioriisiiisssinesiiniesissersssans 115
7.2 EREBURHHE «vovssovsssonsvnansursnonin s inens sass s sesnssonnranahunnsavansseessssres 119
7.2.1 (B EFH—HEFLHMLT BRBTALGHE e 119
7.2.2 PERTHIZEART BT ARG IALE oveeeerennneen 121
7.2.3 BB P ERFHEBEL P EDL oo, 122
7.2.4 it PR AIE T EIEE] crerererrrrnrnrniei 124
FEAYLTR -+vvvvevorrrrmritiiiiiiititriiee e e s s ea sas s e s e aesseresaresen 127

003 |-



w1E 5 B

H 20 40 80 4E{RLISR, BEE AT LMAMBLRA, HEFREERT S ER
%o . ERSMIGs—REDLRE, EREERYT LT 20% fs I, M
A FRLTFEE KL, EFRE ST R R AL i R 55 FE P R
SR A T IR Z R

AT e E R BT KRR, A& U E PR E R B Bk
FEFICRRLTEA , T oROE I N7 2 J2 WK ) o e 45 9 0 S A e (] o L e £ %
T B & R AR &, JEAEZL . L. KBURSGABRKER THEZEA
AR [ B B8 SR PN, B 2012 AEAER, iR & 3L A F 0L B e
(Bilateral Investment Treaty, BIT) 2833 />, {087 [ Fr B #4898 &30 A0 Ho A
R ER S 331 4, EHIR#EYErE (international investment agreements, [[As) f#]
BEAE] 3 164 N2, T AR T — A B K Y [ PRl 9% thh i R 48 (A R, I HaX—
0 446 A R 4 J50 kAR 5 4 b oS BT ZE RIS b K . 5 AR R R E AT R Y D B R
SMMERMLL, 7240 ERRESIRN, BRABR—T2RE—1 . Gt
AR BRREI , PR TR B N AR E , AL TFahS TR RSP,

2008 4 [HFR 4 R VLR R B4, 25 FE PR GRS R & A KAk,
Hep— A EER AR EFFTIMOR RN, SR THEREBUREERHN
REE ) LR R E KA ARE E R m s R, EREREERSRKRPE
K. RIEPERZAMEEHTEEER RS R, P85 A R R
AMERENR, M THE “AmMLki” WEEAR. EHROHERRTER

© FEAAH, FEERRBAN . [EEREEYE S E R AL SR A & A — Bk, X 4.
@ UNCTAD, World Investment Report 2012, PS5,

001 |-



T, #EXEEERENAERIIRE T BKNER, A R RIE R
(OB TR AE 2 . G5 R CTE T A b I VAR (T 8 s 7 i 57 4% 1 S 7 I e
SRV R B, 55 A [ BR T AL A A ) — L8 R IR
B, LN, S O B SRR B R BRI O TR B e R AR SR
ZIA P&, AR fE L S 4 B R 5 48 RN [ R AR 188 DU 2 i )
JE o TR ISR, A% FE A R A R BOR At [ A8 LUK £ 3
SR, [ BRE RN 5 A X [ PR BT B A AT AR 7 X SRR
2% [ 5 S T I 1) B0 T AR A DL SE [ A, SR R S 0f ik 4 ] R 4R
HERHE R EIE R R

LATRETFR AR, PEERHR AR EREN R R ER, ST
Fh E LB . (R A KT 5 ek R TTER, e L B
R RD EEAOMESEM. B RS REER, & EEJLERS
HER VB KRE, 2002—2011 fFE AT 44. 6% . 2011 48, P EXISPE
PEAEYEIAT) 768. 5 {200, [AIHIEK 8.5% , ELEIERFHMEKE L, ek
AR 4. 4% , R R RRE AKX S R, A E R AT R
K, WnfarsmAh B M BEOR YT, DD X S B U RS R XURS: B A T T A DAY
BUSEIRE, @ E WA e, SRR bR, B0 R E b A JSh
T 545 U5 O HEA SR AR IO — A BRSE B BORUE#E o X R ER P [E A 0] R AE BT
PRE AR RIS, BT ECEFNERREE, #—29 KL
HEA, SRR B H AP PRAER B K, (REDGAB TR S, A REFE 5 A E
R, ek 8 EPRIEFRET o

PR, BT 50 I o 4 45 LU BT AR A F R TR R, R ROk [ bR B %
BRERN B KSR TT 1), VAR R ESM R BOR, X T b E R R AR R, B
— B Y RYCEIF . W BA B PR 1 85 4l ke B 2L 48 B R XY AT B S
11T 5% 38 A ER A

@© AR ILHEF 55, hup: //www. mofcom. gov. en/ aarticle/ tongjiziliao/ dgzz/201208/20120808315019.
html,

.| 002



g1® 5 it

1.1 HREX

B, A FER EEEER AR . BRI 4
FURseps E AT | R B R R R GG A BB i R O T 22 ] 5k 2R Y R
WAL, KRN 2 0 4 9E U BT LR — B R PRl . B 2ERIEIRA LR, E
PR E B YOI R R, PR B P AU R AR, XRS5l B BE
T PRI, X AR IE 7 b S R N2 B A M 7 AL SRR % B e s R PR R
MR IEAE R AERZVEM, B E K bR BB S R s B, R PR B4R T 4
SR O A SN R B, A A4 R M s AR O 3 Y B S AL
APz RAEE . EEREE AL AR — 7 TS M [ B R 1 Bl o & A BB R
s AR T BRI A VR FIIREE SR, o — T, ot [ PR B 448 B 30 ) 3 SR 5 1
G S S A A BB R 4 A AR Z (] 8 o B AR R, R PR B
BRI ) AR AL KU B T B e 0 P L R B0 0 0 s e 8 L) 22 ] ) T
BIRFR, FERFIHRR W E PR BT AN R AR e R R AL

B, AW THESSEPRE RN G E MM EBORRT. PEIER
TS BN e 2 1 K P R RSB XM E R, S REYLUS f i A
BOAR LB RZE M B b, o 1 I 2 1] P A/ 9 B R ] 8 9 ML 465 1T 0 e 4
R, o E—J7EfE AR ARK R RPER, #EAEdd s BUR T
(EHEANEMA, IR TR, PRI . BOAR RS 5507w TRk,
X BLESRITSME AN G S BE, INsR5 ] R, XSRS E B E A
MRS o [RIE AR AB X AN R 2K, A BBl id 55 1 B R B 4 ) Ay 1 2
AT, i A ] il Xof &8 W #5430 B8 W 0 s i T 00, B4
WHMA, FERBPTRA, REAEEB AR EE M B, Indi Xt
FEXFIME BRI ORAT . 1X—7F G #3035 [ A PR e M . 3t B, BEEER
o Y- SRR ST RS R, BT i 2248 8 45 ) 7 AR 3 W
A FE PR e RN , A3 IO 4 [ o 48 B T 4 i SR 2B 1k

003 |-



