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(ERHZ%RA) B EEXIEH AFX¥K. WI0 5 % Fifo & br |
FHERRECEFAIANERA S AL L FERDENLHE, CHHLRHEE
NEEERTZE T AR FNEL MG LS BER, UEFEAELREXR.
EXEBAZRE, ARERERAZERHAZENEANNR, FERNEHRIR
EERHZENRFERA I, Y REERHZWERRRRGEE LY
BRREMLESE,

A&z (ERAZERL) QAAESNESH, REUTLE: WI0 5
R K5 %H. ARBERB %, R%H5 K% %, Trade-linked Laws, &5 & 5 % 5%
EHXNROIBHFROFR. ARBLIXEAZENENE:

Yar, PEMEEWNRA T ZHECEXRALE Y, X—EARNALE
A THXAESENERXE, BhE “WIO 5RET 5 <H” A%,
AEE B XFHIT A FAM LK F % %K David A. Gantz 3% # “Chal-
lenges for the United States in Negotiating a BIT with China: Reconciling Reciprocal
Investment Protection with Policy Concerns” — X, X # 45 H, & 2014 4 P 3%k,
*E5YENRAEEHA TR BERACKAE, XEETEXAHKAZ
P AR TR A PR, F R Z R AW R A £ E B NAFTA % 4 MU
KR AER., BERTRAWNAT ZHH, MEEAEETRORHATHS,
NEAGRFTERLEZTEANTAREMSIERRARBEESWESP . RETE
EAEHBITANE R A HFFMBFZEGMHMRT £, EEE ZEX EHE
RAFE, MEERORS . RATEF. EAFA LY (state-owned enterpri-
ses) BB RH . FINBEEFRENKRYE, PERA/FA TR OARE, W
Er kAR, 2EXFHFILEENFZHAXE. B2 RRAAE
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WHAEEXEWERFE, TAEBIT 24, WP £HBMEEEATH, %t
“FAFRZ” %, vESZENEAETERAEER LW S G455 4k
WEERRPNFER, XEAED X T HFFIHREFIXRBHANES XL 4%
— RN ERZRXNET LA RANMER LAY, i, David A. Gantz %
BB AT £ E LA ST BIT R FTA $F F ¥ i 0940 25 X % J& NAF-
TAHMEXEAENERGE, AMEEFEESmEREHMEE S BIT £EA W
W E SC kK E E AL A HEAT T 3. David A. Gantz # 4% 38 )\ 37 3 fu i 3 40 A
Xt % BIT W I A& B9 9] B 94T 7 W3R, 3030 o 2 3% A oF @ I o 3k &
T M A H i, FFxERk & % BIT 6 7F 4 25T M I B9 BCR R R A B T 8 3k &
Ml T 2.

Eff7 IHEREMRXA T GRARS AT G RATHFXEL, 0
B TEA¥ENXRE, LBEAEEAFARBERE (RERFIRES
WTO 5 Z AN EH) —XF A, NERFITALAREKNERT TREF
ZEFGEREAN, W0 XZAMMNKAEEE; WHFE IS ABRF T
HEWRREFRBRERA-LERT THE, TWIORANTHAHNE T
RAFfrE, 5 TAREELF L, B b, 2 LEE WI0 5 5 #0 o % B
BRE. FINESHAZEARRLERXRRSAAZE AN —EE, &
HEREFTHNRE, FTHRECTEERS, REFERTUELA T
B, REAHXEBFAA THRERRARERBAL LT TEA LA REE
B E R AR, FhRBEH

PLTPP, TTIP, TISA AREXHERMEH FHhER LA4WHRELENXEER
B, WERAEERGH KN EZLARTL. PEERAAHARIARRE
KEE ( “BATEKEXZHN RAREMZEE) —XFX “BAF
EhHEX AWM (TPP) BT REfgH, HH TPP HAM W T ERKMER
¥ AR E—REFAAERENTERZIT, 2ELERAZSENH S =
EHERRAEZEAFTERGFlIEAES, TPP M E X BT HRE 5K
BAWELE, BERTZHFANFNEURTAMRAEREFLEEEYH. F
EEHT AR GZHF AR, Tt TPP £ £ 0 FTA R RE L E, T
AEHMSIEHEE A E CHEE 5K,

# F| I8 K % 1y Pek Koon Heng # 4% U #& fit T — /N F 6] #y 41 f 5k #¢ TPP #47
#3, #7 “The Trans-Pacific Partnership Negotiations: Challenges and Prospects



F B

for Malaysia” — X ALk E WA TPP st LR E B K. 2HEXK
RiHEAT T 247 M9, & 2006 ~2008 48 % 5 —5 5% 76 T X4 B i 5 5 ik 2
KGR, GREEA2010 FmNT £EERH LB AT ESEKERHA
(BpTPP), A KTy, WAERSBLI0NMNERELH BT ZAEREX
A, ERRANBEEAH#NLZETHHEANGFT, FREFLENERY 7 3K,
AT R BB KL 20 Foh “FERABER", ELZRERBRAL4LETXE
Tt B 4 S A 4R H xt A N TPP 8y X %, Pek Koon Heng # #% 45 i, #m A TPP
RAMTEREALEME EREIRHEFEAEER, R IDTEBEAE X
Rit—FRBEWNERE, b, FLZREEXRFLEE TPP, HEWMLIXE
THEFREMR2ERTLEESN

EAAFHZ X HFREFREFEELE (TPP XK T X4 FTA £ 5 & b
WRm) Z-—REFRFUBEERMN B, EXF, BXFELEKMEE
#MEZf CCEMA, XTPPRETAMATRXKFTA ¥ EXFHHE=E T
WRWEF R MAET I, FRRNA, EYMEM LRHART XS FTA, =
ERZBKOEIE 10 FRlMH LA M TR, B HARfEE GDP K 6 & X
HAPmE, TPPRNFEEGFER—EwE, EOAMEEN SR ENE
I ZE TPP R, REFEHRMENKER MR ZEMARERX
BFTAWEEKGEREFE. kKB TPPHESCBATEH ZHoE FRlMEE
FRWERESS, XRETATRERS WERENTE = &S T HE,

LHEERNEFRRIXBRALTAESAREEEE LHEHL “Lead-
ership Balancing of Asia-Pacific Regional Integration and China’s Policy Options” —
XHHEH, AR AHTRE-NEHOLE, TREEFTHEE T ATHRE,
EERXREAREERAT, AFAFREAERATREN. EZREKH
— R ERZT, AHETZ KB EHZ HhE (FTAAP) ERM T 8y TPP fu
RCEP 22T, AW FHU A A E#HE, T ASEAN b —EH A ERNH R
S EHNPIRT, FEITHEFORERERE —KHMZ A, MR LA
T, PEGWELHAERIMANTPP KH, HESLERCEPHHREEHNEE
By M, 15k R IRAR FTAAP gy 23, {RiE& B B XA 1534 6k 45 2 3,

i ¥ ¥ # T K % # Deborah K. Elms # #% #£ 2 “Joining the Trans-Pacific
. Partnership (TPP) Round 2” — X H |t 477 TPP £ — R R HAWHE., F -
RHMFE, FHERE, RANE., FEEERNEABTHENT oM.
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" Challenges for the United States in Negotiating a
BIT with China: Reconciling Reciprocal Invest-
ment Protection with Policy Concerns

AR R R R S

David A. Gantz*

I. INTRODUCTION

The United States faces unprecedented challenges with regard to current negotia-
tions of BITs{ ') and investment chapters in free trade agreements. The Obama Ad-
ministration, recently with the participation of Canada, has entered the fourth year of
Trans-Pacific Partnership (TPP) negotiations and has initiated what will be difficult
and complex negotiations of a “ Transatlantic Trade and Investment Parinership”
(TTIP) with the European Union.[2]) Both of these are to contain investment protec-
tion chapters, some provisions of which will be hotly contested. However, perhaps the
greatest challenge for the United States is in negotiating an acceptable BIT with China,

after more than five years of informal discussions(?J) with at best modest progress over

# Samuel M. Fegtly Professor of Law and Director, International Trade and Business Law Program, Univer-
sity of Arizona, James E. Rogers College of Law. Copyright© David A. Gantz 2013, 2014. This article was origi-
nally published in volume 31 of the Arizona Journal of International and Comparative Law in 2014 and is repub-
lished with permission. The author is grateful for the excellent editing provided by AJICL staff members.

[ 1] The appendix provides a list of abbreviations for all the terms used in this article.

(2] See Howard Schneider, After Buoyant Debut, U. S. -E. U. Trade Talks Face a Growing List of Issues,
Wash. Post ( May 13, 2013 ), http: //www. washingtonpost. com/ business/economy/ after-buoyant-debut-us-
eu-trade-talks-face-a-growing-list-of-issues/2013/05/13/c85bb6 c0-bc05-11e2-9b09-1638acc3942e __ story. html
(discussing challenges such as U. S. resistance to the entry of foreign businesses and contractors) .

(3) The term “negotiations” is not used by U. S. officials. See Len Bracken, “China Makes Market Ac-
cess Concession Toward Investment Treaty with the United States”, Int’l Trade Daily ( BNA) (Jul. 11, 2013)
(noting that to date there have been no talks toward a “formal legal agreement” but only discussions through vari-

ous bilateral joint committees) .
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nine sessions (as well as extended periods in which no meaningful discussions were
taking place) and a political relationship characterized by competing interests. As one
Chinese scholar has suggested, “the BIT negotiation [ between the United States and
China] is destined to be the most difficult one in history...”(4) Canada, in contrast,
completed its own BIT with China in September 2012;(5) that agreement, while con-
troversial in Canada, may serve at least in part as a model for a U. S. BIT with China.

The benefits of enacting a binding set of legal obligations to protect
U. S. investors in China have been apparent for many years. Investing in China is a
complicated process, fraught with uncertainties, particularly where “foreign control
agreements” of questionable legality are used as a means of avoiding some of the in-
vestment restrictions of Chinese law, as in education, finance, media, and technolo-
gy.[®]) Foreign investors in fields as diverse as pharmaceuticals, dairy products,
computers, and fast food have been attacked by the government or media or both
during 2013 alone.(7J) Other proposed U. S. investments blocked by the Chinese au-
thorities include efforts by U. S. banks in China to trade bonds in the inter-bank mar-

ket and 2006 regulations on mergers and acquisitions for offshore investments in do-

(4] Quingjiang Kong, “U. S. -China Bilateral Investment Treaty Negotiations: Context, Focus, and Im-
plications” , 7 Asian J. of WTO & Int’l Health L. & Pol’y 181, 181 (2012).

(5) See Prime Minister’s Office, Explanatory Memorandum on the Agreement between the Government of
Canada and the Government of the People’s Republic of China for the Promotion and Reciprocal Protection of In-
vestments (Sep. 26, 2012) , available http: //thetyee. ca/Documents/2012/10/14/Canada-China% 20FIPA%
20and% 20 Explanatory % 20Memorandum% 20853241146 (OCR) . pdf. ; Agreement between the Government
of Canada and the Government of the People’s Republic of China for the Promotion and Reciprocal Protection of
Investments (Sep. 9, 2012) [ hereinafter Canada-China FIPA |, available at http: //www. international. ge. ca/
trad,

agr accords iaux/ agr-acc/fipa-apie/ china-text-chine. aspx? lang = eng.

(6] See Neil Bough, “In China, Concern about a Chill on Foreign Investments” , N. Y. Times (Jun.2,
2013 ), hitp: //dealbook. nytimes. com/2013/06/02/in-china-concern-of-a-chill-on-foreign-investments/7?
php = true& __ type = blogs&partner = rss&eme =rss& _ r =0 (discussing a recent court case depriving a Hong
Kong investor of her shares in a Chinese bank).

(7) See, e. g., Simon Denyer, “Amid Attacks by Chinese Government and Media, Foreign Companies
get Mixed Signals”, Wash. Post (Aug. 9, 2013 ), http: //www. washingtonpost. com/world/asia __pacific/a-
mid-attacks-by-chinese-gover and-media-foreign-companies-receive-mixed-signals/2013/08/09/b02 eead8 -
00d6-1163-8294-0ee5075b840d __story. html ( mentioning among others Kentucky Fried Chicken, McDonalds
and Apple).
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mestic financial companies. (#) Still, in my view many U. S. enterprises have consid-
ered a Chinese presence to be an economic imperative over the past twenty years; it
is thus no surprise that U. S. private investment in China, 2000 ~2010, is estimated
to be more than U. S. $ 60 billion. (9]

At the same time, and despite the concerns of many Americans, the potential
job creating and other economic benefits of Chinese investment in the United States
for the U.S. economy cannot be ignored. China had made an estimated U.S.
$781. 5 billion worth of foreign investments as of March 2014, including an esti-
mated U. S. $63. 6 billion in the United States and U.S. $37.8 billion in Cana-
da,[19) even though the U. S. government has blocked various proposed Chinese in-
vestments in the United States, such as the bid by CNOOC to acquire Unocal. (1) Tt
seems almost certain that with or without a BIT, Chinese investments in the United
States will increase in the future and obvious that Chinese enterprises would benefit
from a set of specific rules governing investment in the United States.

Moreover, China and the United States, despite many rivalries, have become
steadily more economically interdependent in areas going beyond foreign investment.
China relies on the United States to take approximately twenty-five percent of its ex-
ports; total bilateral trade is valued at approximately U.S. $500 billion. (2J China
holds over U. S. $ 1. 2 trillion of U. S. government debt, some eight percent of the to-
tal. [13) Professor Noah Feldman, who refers to this complex economic and security

relationship as a “cool war,” notes that as a result, “the United States and China
P , s

(8] Kong, supra note 4, at 184. )

[9) U S. Direct Investment Position Abroad on a Historical-Cost Bastis by Selected Country, 2000 to 2010,
Table 1296, U. S. Census Bureau, http: //www. census. gov/compendia/statab/2012/tables/12s1296. pdf ( last
visited Jun. 3, 2013) . This excludes approximately U. S. $ 54 billion of U. S. investment in Hong Kong, some
of which likely indirectly finances investments in China.

(10) China Global Investment Tracker, Heritage Found. , http: //www. heritage. org/ research/projects/
china-global-investment-tracker-interactive-map (last visited Mar. 4, 2014 ).

[11)  See Paul Eckert, “Despite the Politics, Chinese Investment in U.S. Grows”, Reuters (U.S. ), Jun.9,
2013, at 2, available at http: //www. reuters. com/article/2013/  06/09/us-usa-china-investment-idUS-
BRE95805X20130609 ( also discussing many smaller and non-controversial Chinese investments in the United States).

(12) Noah Feldman, Cool War; The Future of Global Competition 6 (2013).

(13) IHd.



