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EAXF, RNMBRATELATESHZFWIEREFR
G, ZOREARCEERBERART . B -RES
WMEXSEFEXZEEURRELT o8 MEENHA KK
HELHANELEREZBE -BHEENERZIERNE
El) REEMEHEERTARSY, - G E HHBAR
HAE T EER R XFE AN X, EAXEE -—REA
BB AL X (strains) MERAR, HEMNHATHURFE

(1) See William Twining, “Recent Trends in Evidence Scholarship” , in Proceed-
ings of the First World Conference on New Trends in Criminal Investigation and Evidence
13, 1516 (J. F. Nijboer and J. M. Reijntjes eds. , 1997) ; William Twining, *“Taking
Facts Seriously” , in Rethinking Evidence: Exploratory Essays 12, 23 (1990); cf.
JohnD. Jackson, “Modern Trends in Evidence Scholarship: Is All Rosy in the Garden?”
21 Quinnipiac L. Rev. 893, 906 (2003) (igiFRBARIERE SR SERM T U g
GZHhEE T EFEFRHRE).



MEEFERE: BERUANEE

T A ] B 2 AR A TR B 98 X2

FAT A% G0 SR 50 AL o (L B9 — A R
ATR (B—8a). ME, RINFALT UTXEI0R
WEFHAR: EAFELAZLFNOESE (F2H2).
EERF (FZ%42). BER IR (FEHL). %
REXERZHR Y (FELHL) UREGEEFFNA
WRH (FA8WP), AX—dBZP, RIMNKHT —F
ARBMERBEFRZRANER,; 52, ARBIR
BHHAMELRRAREATEATARERY (posit)
FIRAN—ZEBANER LCERER N R B FE
RIWERUE—ONERA T E, LR EHEFRFR

(2] MRMHEAMRAT S WA B3] 8933 1K Ronald J. Allen and Brian
Leiter, “Naturalized Epistemology and the Law of Evidence”, 87 Va. L. Rev. 1491, 1493
(2001) (SZFpAE2ANRIER FIEREDIR A FItE) ;. Richard Lempert, “The Eco-
nomic Analysis of Evidence Law: Common Sense on Stilts”, 87 Va. L. Rev. 1619, 1623
(2001) (iFAl THEHE L 54 52 H20 L Z AR TE AR T 25 2 53 2 SUsR a4 5%
1) ; Roger C. Park, “Grand Perspectives on Evidence Law”, 87 Va. L. Rev. 2055,
2079 (2001) (R 2%t RPIRL KL FRBNRIEREEREFF):
Richard A. Posner, “ Comment on Lempert on Posner”, 87 Va.L. Rev. 1713, 1721
(2001) (ZFFLFrM FIEEE N EENE).
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WHTRENLA, WENAAL) RBHUTHRMNAXE
BMIUAMRAYHRIFR, 1252 PHE - X, T
FA « 1 (Craig Callen) ., KT + 4 & (David Faig-
man) . f /R + #{8 (Daniel Farber) . E&£E - #E2E %
(Richard Friedman) ., #f # %% - % /£ % 1 ( Steven Gold-
berg) . A T + YL H (David Kaye)., ik /K + B #& (Dale
Nance) , 344 - B4 #7348 (Aviva Orenstein) , & # & -
fr 7w A Hr 3 (Jeffrey Rachlinski) , 5% 2% - &% Z# (Chris
Sanchirico) , & 4 - % # #7 (Peter Tillers) DL X & « & &
95

(3) #a)Eie, RO R THIENRAFLINE 2 BARFH LR
G F0K CHIRAMERT WOAEREEFN CHEHR i CBRERLE
FIMEE . BELAIES” YA “[#:HAR" . 1 Jeremy Bentham, Rationale of Judi-
cial Evidence 34 (London, Hunt and Clark 1827). FR{(1REEX WL, RERKITE
N, TERFRRNE Y T 76 W EIEAE 1k 0 o 1 rh 0 2 % B BN 2 R AA OR3P X R B9 B
¥fo AW — 4, See William Twining, Theories of Evidence: Bentham
and Wigmore, 27 - 100 (1985).
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F—-=
R 12 B BB

IR BI A BT . BB T 19 e f A
T ———REK L, HIEREERHAE - HET
¥ - % /K (John Stuart Mill) %% 27 J5F 1827 FE LA HE AN
ERR AR, W ES N (R EE) (4 i
U it TR — B A 15 A S8 i 0 % AL 58 4T 69 S 1 20
g Yo, R AR Ao T ORI RIS 4038 8, {EL7E A
SR PR AR RAIE N BB ) 26 56 2R T A 3 s SRR ORI 25 3 2 E A 7
EIT B A5 S R L 5) 20 i R T — 3 A B0

(4] Bentham, supra note 3.

(5) John Henry Wigmore, Evidence in Trials at Common Law § 8, at 611 ( Till-
ers Rev. 1983). HEE/LREIE.

R A2 1 SR R AT TR A AT A 9 B AR SS RMOR A & il Uk
EE RN Hih 0 M8 T SRR — M ERERIEY# R K
R ER—R AR EAE. BA AR, BROEHR0aEE R
EaiRELERBIEEE, RMEBOEFRELFFEMN. 1d
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EREFRE: B¥HUANED

RENMER AT EEEE AR B EE ) N - F
F| - BiA&EE/R (JohnHenry Wigmore) HJEBEMAN . gz
) (L EE#F AT MIESE)  (Evidence in Trials at Common
Law) , ZEEWEI RGEML T LT A L@ B 0 i 42
BT XPEREVEAE AR UL B G AR P T E KR,
AT S5 45 T 452 J5 ) 6 i 8% 0 L S0 23 (o o B o 2 B
IEXERZ BEAIJBRIARNG ISR
SO FRE BE IR S8R Z , {H R AT SR (18
FHFZMR T ARG SCHERFGE . SR 3 2 0
AU BEAT 34 HF R ek, AT 2 68 30 2 K00 U0 i 47 P 2 1k

(6) Z4FER - IR (Joseph Beale) Hifi: “WLAZERZ KM, AR
SRR NAXRINFE BRI IR AT . BABWHEE"
J. H. Beale, “Book Review"”, 18 Harv. L. Rev. 478, 478 (1905) ( ¥/t John Henry
Wigmore, A Treatise on the System of Evidence in Trials at Common Law (1905)). Xt
FTHE=M, LFE - BEREH: “AHAEREN—ES NILEBN—F
KAEMIEMIEFE, W HERAE 4 B =4 B A KRR AT — o bt o SR R f
fEdh." Edmund M. Morgan, “Book Review” , 20 B. U. L. Rev. 776, 793 (1940) ( J4
T4 #) [1FM JohnHenry Wigmore, A Treatise on the System of Evidence in Trials at
Common Law (3d ed. 1940) |. EiHE - L7 (William Twining) S 245i. “5
B BERBATRHC MM —E T M2 ik E K, — BB #ERES 28
HEEETRRMRE TR, 60T i SRR T 2 I R SR X —
#4."” Twining, supra note 3, at 111.

(7] Wigmore, supra note 5.



F—F EEEHHAMFE

(reconceptualizd) B 2 FE45 Bk, B I A R 3% Fh
TP T HE BAR DR KALOR, BOUHETIRHEA
ARNEPE (prescriptive) EER. HEATHE RS E#EIFH
RIEE R EHOR . (EAITHBOR T E 2K, &
K LIRS AIAL (fireside inductions) *)——ThiAS SR GEAR L
Ak Tk Z AR HH VR S5 UE AR I ORI s ) 2 R R BT ST SR

FEERAEEFE S, WHERENB SRR ER R
R T RIS W TRZGELEME AR (continuously — published )
BRI RN 1 R T BT 72 0 R i LE ) 2 B — b 2R T
Rekah e 20 iR AT Z PR, HOCHES SCE R T X e

(8) FAREUHEHRLHAMEZHITHZNFF, See Roger C. Park,
“Evidence Scholarship: Old and New” , 75 Minn. L. Rev. 849, 859 =71 (1991).

(9)  “WPHAN" —FRHCHEERBIR - KK (Paul Meehl,) Frigi
B, FEARMARINMAEBEZLE. ARXE ., &EIEHE (anecdotal evidence)
VAR S i AR BB A (culturally transmitted ideas) 2 HRIARM A&, %
i TFST T3R8 B9 B R AT HE IS . Paul Meehl, “Law and the Fireside Inductions:
Some Reflections of a Clinical Psychologist” , 27 J. Soc. Issues 65, 65 —66 (1971).

(10)  “HUH" WICRBHABREEAN G Z RN CE, EhalE
RMEGEREREE N X RE T H AR 5 B WA U B,
ASCE—VEERR A T =AW B T+ 4F 09 TE 48 36 3040 B FF SR AR M RE AR,
AT RS A A SEAIE 48 (9 3 S 38 SO e oAb 2K B A TE SR B AT MRS R . o T
P AT 7 [RIBE A8 SCBORE , AW & o FAEATA =B B P ) LUE A 48 BR AR
M E SRS, X 1930 45/ 1996 4EAT{ES HER R ML Z A& B TR
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EEEFRE: BFHUANEA

TIPSR SO 93% . B T 20 HZht, X—HHELT
BN 79% , TE] T 20 LR HAH 20% HEHE 8 SO H
SR T o ZOCHERFFT——BIXS AL A B | Xof 0 000 fr i 57 4 |
SR AL TS T 1 7 Hr—— 8 22 o HoAh 26 R i
FEITBAR 1 B SR AR S0 R B Bk e S A A
X, HAERESSHEITIEERT ., RERT &

FFE A E HEBIAERT 20 9 10 LRI Tl See Scott Finet, “The Most Frequently Ci-
ted Law Reviews and Legal Periodicals” , 9 Legal Reference Services (. 227, 229 thl. 1
(1989) (JBH T % HT Douglas B. Maggs, “Concerning the Extent to Which the Law
Review Contributes to the Development of the Law” , 3 S. Cal. L. Rev. 181 (1930) [##f
#}) ; James Lindgren and Daniel Seltzer, “The Most Prolific Law Professors and Facul-
ties”, 71 Chi. —Kent L. Rev. 781, 789 tbl. 2 (1996 ). X3t |43 51l & W4 fb 2 1 F
it BERETRE . BHREAIFS, FRETERETL, BV BERERFER.
BIFE . BHEEWERES. MAEE WEETFS. dARFERITL. RE
IRERZET R U R k@ e . BFFS B BT R T X LE 5 Tl i
KA HFE IR X ERE R —FFR, ARSIENZE, EL¥HIE
WK 78 QEEHATIRS]) (Index to Legal Periodicals) LA K B33 Fil )
HRRFESIMHEER T — B9, B0 O 58 2 5 IH 2 4 JHIEE
PBOSCHEBF e S M RIESE R ST . (— SO AE B AR IR e SR
B BB R 2Z 50

(1) XHRBAIERERFE A ST REZ 2 T, See Richard Lempert,
“The New Evidence Scholarship: Analyzing the Process of Proof”, in Probability and
Inference in the Law of Evidence: The Uses and Limits of Bayesianism 61, 61 —62 ( Peter
Tillers and Eric D. Green eds. , 1988).



% MEENHFAETR

WLgsh 2 FE R T BT R B AR R A IR AE WL,
{BFEEAE (treatises) HHETEHLIAEE HER ) | MHE
FRPFIE Y 2R 38 hn o (68 45 7 3 11 07 138 A 3 70 9 K R
] (1) RAEHSHHER BT 5 8 PHERETT R # 5 H+

(12) See generally Richard D. Friedman and Bridget McCormack, *Dial — In Tes-
timony™ , 150 U. PA. L. REV. 1171 (2002) ( X Z R# L6, MHZESIHT —
BB ¥E4E) ; Richard A. Nagareda, “ Reconceiving the Right to Present Witnes-
ses” , 97 Mich. L. Rev. 1063 (1999) (Xt#H IEAZ BRI B# X AET) : AT SR
BTA XS BmEVFHEET (Crawford v. Washington) — £ M #f #  ( blosso-
ming) # X146, infra note 22.

(13) WA —ALfE & BT 3T — NGt R0 1957 - 1958 AR T
23 WA KIE ) B BB B L (25, 416 TT), AHELZTF 2001 - 2002
R 207 EEFRHIMLE (150, 833 TU), RN T 593% . (IR
PEHER (commercial outlines) HRALFTEN ) o X LR i e S8 2 38 1 X 4 22 4R
Hi R4t (Glanville Publishers) ff i i AE: 3 8§+ (Law Books in Print) fif % %
191957 45 1958 45 bt i 80 SCHEESE 5 88 LA B 80K B 44 R i 458 o BT 29 371 1 2001
45 2002 R BOCHEIESE BREART LM . AR h EHRE M ARRN
EEAHBARM AN, 8 B, W-SEEREREITTERAYE
Frety, Bk, BRRCETLAARLE k8 FAS BOHE 09 588 0 F 19 K BE N ERiDRAG B
b PR & T B BRI G 150 833 TR Y 26 232 T,

[14) See Michael J. Saks, Howard Larsen and Carol J. Hodne, “Is There a Grow-
ing Gap Among Law, Law Practice, and Legal Scholarship? A Systematic Comparison of
Law Review Articles One Generation Apart”, 30 Suffolk U. L. Rev.353, 373 - 74
(1996). {E&EMIKBL, 1985 4Ef) “SL4 4" (practical) RICHIEE R 1960 4
HIPIRE, ke FEEEIFEABCR LM TR, d at 373 EAF LI
BRI BERE A FEREETRRE 1/5 BERBEZY (ERTRNE
W) 7 75 T S 18 i A A B P B I At AR R ) o Id. at 374
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EEEFRE: BFRAANEA

Pt oy BB RAR R, (B B4 Xk b A SR £ 11 e
MR, VAR OE T B (548 AT 2RI E

(BET5 WHR, R, BOHEIERIREE
TR BE I RBBR TR T, ER¥EE P AWML ZENE
T, mEAE R R A R R T R4S
BT XMEOKRER? AILDERE, XEFERERH LR
JRBRTFAUEEEED S, 10 EL7E B ERAT T 0 B A 2H B 43 R
WHEW. I, AELEXRACEMBRINT, HiER
FEBEER, WENEELAAM LT, B Em
TR EA B R AL BN T . A R BOCHR
KA ST T )

A S B BOCHERT I I 3R 5 U 4 1 ) R A R A AR
Ko HERBRAIE, MERALIETEETHE, BX
PRI 224 . MEHE LA FHEAE 20 AU A B R
BB B BE R B AUIRBE R AL A, EAERME,

[15) See, e. g , George L. Priest, “Social Science Theory and Legal Education:
The Law School as University” , 33 J. Legal Educ. 437, 437 (1983) (XfFHpLL “fEd:
REAHEWARHTHRN” AR, EUTFRFOHLE (eatise - like) K
BRE—M{EHS); See Generally Richard A. Posner, “The Decline of Law as an Au-
tonomous Discipline; 1962 — 1987” | 100 Harv. L. Rev. 761 (1987).

[16] Lempert, supra note 2, at 1636 —37.
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#F—F EEFENHABHR

FERERS TR b, SO A 5 B R A 18020 0 A B A 2 /R Bt R R
PEF. BSTE - BEIRAE (BGEIEHE M) Al E#HTHE
MBS (TR LRMT, A K EEE AR LLF X
C(BRAESREAN) ZEA R, mixNRARE £ &
F£F 20 2ot @M i — s UL . B)e, fFET
AR R R HZ AT EERRRE EES N (BKIFUEHE
) FTEE T, B, st AR R T B
mERS L. A, SHMSEML, MENZES (doctr-
nal change) JRZRH, LHKZERRXEHRBERKIEMTT
T L BIE B R AR ST B0 . 224 T O T ZRAS M 3 S B TR AR
BUBRARSIREMEXES Y HamkmA R,

(17) Model Code of Evidence (1942). Wifhik B #RBSRME - BERE LM
EAN, HEHBEE THIS . Edmund M. Morgan, Foreword to Model Code of Evidence,
1-70 (1942).

(18) — P HREEMNFISELRAEELFKIES SR, X 5EKN
CURAREE" M, MHEXETES LR (American Competitiveness) ¥4
AT A = A EATHI P i 7T U B o th R T 3 2 10 R AL 0 04T 5 L o
1Li9%2 11, See Nancy S. Farrell, Comment, “Congressional Action to Amend Federal
Rule of Evidence 702 ; A Mischievous Attempt to Codify Daubert v. Merrell Dow Pharma-
ceuticals” , Inc. , 13 J. Contemp. Health L. and Poly 523, 543 —51 (1997). X —f
BHUETHERBIEFEMVNENRASRETHACKHERAER, ZEERNT
BEFRUE4E AL 702 £ 2000 $£IESE . See Fed. R. Evid. 702 ( amended 2000 ) advisory
committee’s note; Derek L. Mogck, Note, “Are We There Yet? Refining the Test for Ex-
pert Testimony Through Daubert, Kumho Tire and Proposed Federal Rule of Evidence
702", 33 Conn. L. Rev. 303, 324 —25 (2000).
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EEFEFRE: BEHUAKED

17 B S8R AR AR SR AR S A 5 5 | ) i PR A o T 0 9 L
AEFZEES EFES S GREERFED ERTRAE
SHEREN—F A M 20 42 70 4% RIR 5 B Sk
) CERHGESR L) i A A HEATAHE LORGE R it 1)
LRSS Z A T PR, B, BRI TR
FIHEPPRLI 63 2 R MR /D5 (BLARY H, R i = A
HRTFIHFEMEH BA . HK, BEZEIH & X HE—
DHLINH T#F NSRS BB, XA —Frim = 2
h, BRBUCHRBCHERT TR UL R (prescriptive) o 4N

(19)  FEHIFHE 1994 FEHILIRER (The Crime Bill of 1994) , ZIER A&
THEHREEREREREILEFT NN R PR RAR LEEEZ RN E
{7 5 HEAE TR 49 L PEAE B B9 — N5 41 . Violent Crime Control and Law Enforcement
Act of 1994, Pub. L. No. 103 —=322, § 320935, 108 Stat. 1796, 2136 -37 ( codified as
Fed. R. Evid. 413 -415 at 28 U. S. C. app. (2000)). i H A (04T, XA —Fh
BABRRRDZH—FER S LT E AT E A LR WURTKS, See
Christopher B. Mueller and Laird C. Kirkpatrick, Evidence 279 - 83 (3d ed. 2003 ).
See generally Katharine K. Baker, “Once a Rapist? Motivational Evidence and Relevan-
cy in Rape Law” , 110 Harv. L. Rev. 563 (1997) ; James Joseph Duane, “The New Fed-
eral Rules of Evidence on Prior Acts of Accused Sex Offenders: A Poorly Drafted Version
of a Very Bad Idea”, 157 F. R. D.95 (1994); Aviva Orenstein, “No Bad Men! A
Feminist Analysis of Character Evidence in Rape Trials”, 49 Hastings L. J. 663
(1998) ; Roger C. Park, “The Crime Bill of 1994 and the Law of Character Evidence;
Congress Was Right about Consent Defense Cases”, 22 Fordham Urb. L. J. 271
(1995).



F—F EEEHHAEFE

SR 100 4E /AT DL & & — R AU iR A 2LV #9318 30/
7,200 IR A BB ST A SR X —PURTE LABCEEM
P2 AR S R A B ——IE AR S R B AE H e 5
TRTEFAE B ) 2004 AP 8 T X R E N ( confrontation
OB S & 1ok 22
FRREOUHE ST & A E AR & BB AURT LA AR A 90 3t A
H IR B Z B RS AACH X 43 R AT MW 3 R B — AN gLk . B

doctrine )

[20) H¢—PXBEM) LB R, See Generally David Torrance, “Evidence of
Character in Civil and Criminal Proceedings” , 12 Yale L. J. 352 (1903).

[21) See, e. g , Richard A. Nagareda, “Reconceiving the Right to Present Wit-
nesses” , 97 Mich. L. Rev. 1063, 1064 —69 (1999).

(22) 200642 H 13 H, /| “Crawford v. Washington” —ia]#£ LEXIS ALLREV
BARFEPIE R AT 013 204 5 HE. XEFIEREHR P A% - M. KFFH (Robert
M. Pitler) BT ERFAUA & SIARIEHIFIRSE 71 B0 — K &M 3L, “ Crawford and Be-
yond ; Exploring the Future of the Confrontation Clause in Light of Its Past: Introduc-
tion”, 71 Brook. L. Rev. 1 (2005) , &4 A% HENERMZ E BT PREER
HAth#£ 3. See generally Stephanos Bibas, “ Originalism and Formalism in Criminal
Procedure: The Triumph of Justice Scalia, the Unlikely Friend of Criminal Defendants?”
M Geo. L. J. 183 (2005) ; Daniel J. Capra, “ Amending the Hearsay Exception for Declara-
tions Against Penal Interest in the Wake of Crawford” , 105 Colum. L. Rev.2409 (2005) ; Tom
Lininger, “ Prosecuting Batterers After Crawford”, 91 Va. L Rer.747 (2005 ); Miguel
A. Méndez, “Crawford v. Washington: A Critique” , 57 Stan. L. Rev. 569 (2004).
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EEAFRE: BEHUANEE

HENEREE SRR — L EE A (anomalies) [2) {HILE
KBICFHRIRE R E ., BRAABFTREENTER (strai-
ning against) ARLEAbA] H AR RIEE CHTEHRE R .

HOUHEE SRR T 265 (8 55— 3 7 F I i A o 40 25 78
Haafi 24 fEREo AR, IEE AL O B, ek Fl
HHPERLERRE—LEFEIEROBRHAE, 5%
RABAEEMENELNE S . BOREFAF A (ury -
als (S{F B trials) ) FHRAHIF2EEMIE, BAFE
ZEATEEMES GO A ERAEE., XWiFfEsh
TORFIESEAE R G T 4 T B AR 22 32 R AR R Sy vk E N 2 =
BB o

XA RULIERE RN SR AR M6, S

(23) ARBINEAZ SRR EER— B F. See Richard Friedman, “Char-
acter Impeachment Evidence: Psycho — Bayesian [ 7] Analysis and a Proposed Over-
haul”, 38 Ucla L. Rev. 637 passim (1991) (38 H %S BN A9 &R ) ; H.
Richard Uviller, “Evidence of Character to Prove Conduct: Hlusion, Illogic, and Injus-
tice in the Courtroom” , 130 U. Pa. L. Rev. 845, 867 — 68, 837 —88 (1982) (ifiEis
SERTAL RN L BHEBRTES) .

[24) See Marc Galanter, “The Vanishing Trnal: An Examination of Trials and Re-
lated Matters in Federal and State Courts” , 1 J. Empirical Legal Stud. 459 , 459 (2004 )
(FERHFIE T B o B o ) B #iAR D  5 F ESE %) . TS R
WERFSEITI) (The Journal of Empirical Legal Studies) 7 /il 24§ (Galanter) it
B, A OB THTSE A 48 14 5 Y BE o B a7 R0 R
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