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Abstract

Professional liability for the third party means a professional takes
liability to the victim because of his negligence, although there is no
contractual relationship between the professional person and the vie-
tim. The cases about professional liability for the third party can be di-
vided into three groups, namely the invalid-will-case-group, the state-
ment-of-expert-case-group and the expert-consultation-case-group. In
comparative law, professional liability for the third party involves the
balance of professionals’ interest and the public interest. This is an im-
portant and international forward problem, and hard to solve.

The way to solve this problem varies in different jurisprudences,
because legislative structure and institutional background is different in
every country. In England, the cases are dealed with through negli-
gence, not contract law, because the relativity of contract and consid-
eration are obstacles. In French, the general clause for fault liability is
applied to the cases about professional liability for the third party. In
Germany, the institution of contract with contract with protective effects.
towards third parties and culpa in contrahendo are the main tools to
solve these cases.

Three different models are advocated to solve the problem about
professional liability for the third party. These are the contractual-liabil-
ity-model, the tort-liability-model and the independent-liability-mod-
el. No one of these models is inherent, man can choose an appropriate
model. The tort-liability-model should be accepted by us because of the

general clause for fault liability, the relativity of contract and the juridi-
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cal practice in the past. If a professional person commits an omission,
the duty to act can be recognized by means of analogying the duty of
care in intercourse.

The general clause for fault liability, namely the first paragraph of
the article 6 of the Chinese Tort Law, should be applied to the cases of
professional liability for the third party, if there are no special provi-
sions. Consequently the conditions of liability consist of compliance, il-
legality and fault. The Bolam-test should be applied when the judge as-
certains a professional’s negligence. Practicing standards are important
to affirm the fault of a professional, but not decisive. The judge can also
draw support from expert testimony when he ascertains a professional’s
negligence.

If the conditions of liability are realized, the professional is lia-
ble. But the defendant should not take liability to every victim. The vic-
tim who can obtain compensation in the invalid-will-case-group is only
the person who should have benefited from the practice of the profes-
sional. As to the statement-of-expert-case-group and the expert-consulta-
tion-case-group, the plaintiff who can obtain compensation should be
decided by such conditions, including the purpose of the statement of
expert, professional’s awareness of the third party, and reasonableness
of the third party’s reliance. As a general rule the principle of total com-
pensation is applied when a professional person is sentenced to take lia-
bility. There are also grounds for exemption of the defendant, such as
subsidiary feature of his liability, disclaimer in the statement of expert,
confidentiality clause between the professional and his client, limit of
liability and the defence of lawful alternative behavior ect.

There are many kinds of professional persons. The author studied
the CPA’s liability for the third party, the lawyer’s and the notary’s,
which is important and typical in social life. The CPA’s liability for the
third party is an important type in comparative law. An accounting firm
can be liable for the third party according to the article 42 of the Chi-

nese CPA Law, but an accountant’s liability for the victim is not
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clear. The CPA himself should also compensate the victim if man inter-
prets law correctly. The victims’ right to claim should not be restrict-
ed. An accountant can also be ascertained to be negligent, even though
he has observed the practicing standards, such as the independent au-
diting standards China CPA. An accountant’s liability for the third party
should be decided according to the degree of his fault, when man anal-
ogies the first paragraph of the article 6 of the judicial interpretation
about cases involving the accounting firm’s liability. According to the
first paragraph of the article 2 in the same judicial interpretation, the
victims who can obtain compensation are decided by their reasonable re-
liance, this is not correct. The liability of an accountant is subsidiary if
there is other possibility to obtain compensation or other possibility can
not reasonably realised. Furthermore limit of liability can also be a coun-
terplea of the defendant, but it can not be applied when he is not negli-
gent.

The lawyer’s liability for the third party is generally accepted in
many jurisprudences. The lawyer himself should compensate the victim if
he has practiced negligently, although there are no specific provisions
in the chinese law on lawyers and other statutes. The Bolam-test should
be applied when the judge ascertains a lawyer’s negligence. The duties
of care of lawyers are to clarify facts, find out and interpret the law,
propose and inform correctly, take a more safe way. If the conditions of
liability are realized, the lawyer is liable. The immunity-of-the-bar-dok-
trin is not accepted in China. And the lawyer can not be exempted be-
cause of the disclaimer in the statement of lawyer. We should set rules
about lawyers’ obligatory professional liability insurance.

The notary’s liability for the third party can be influenced by the
notary system in different country. The notary office can take liability for
the third party according to the article 43 of the Chinese Notarization
Law, but it is not clear whether the notary himself is liable. The
notary’s liability for the third party is also appropriate if the general
clause for fault liability, namely the first paragraph of the article 6 of

« 3



D cxzz=Axan

the Chinese Tort Law, is correctly interpreted. When a notary is in
practice, his duty of care is to verify and advise, and to notarize. The
notary should take substantial review to comply with his duty. The vic-
tims who can get compensation are decided by the protective effect of
the duty of care of the notary. The notary can controll and disperse his
risk though purchasing professional liability insurance and establishing

compensation fund.

Key Words: Professional Liability; Professional Liability for the
Third Party; CPA’s Liability for the Third Party; Lawyer’s Liability for
the Third Party; Notary’s Liability for the Third Party



