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Introduction

This work (which is based on lectures delivered earlier this year
under the auspices of the Hong Kong Maritime Law Association
(HKMLA)) is the second of a projected series of 5 books. The series
examines how various aspects of the Hong Kong civil (as opposed
to criminal) law system can become more responsive to the needs
of the public.

The series assumes that we cannot continue as we have been doing
and there is need for change. In particular, the series is predicated
on the belief that, as a means for resolving disputes, the present civil
law system is too expensive and cumbersome. Something has to
be done to change that, otherwise there will be justice and the rule
of law, but those abstractions will come at a price (both in terms of
time and cost) which few can afford.

The first book in the series, Reflections on Civil Procedure under
Civil Justice Reform" (based on lectures sponsored by the HKMLA
in 2009), explored the changes in civil procedure which the
Judiciary introduced on 2 April 2009. Civil Justice Reform (CJR) (as
the changes have come to be known) was a bold attempt to cut
through the red-tape of overly technical nicety which had beset
litigation in the Court. The hope was that, after CJR, there would
be shorter trials, fewer last minute interlocutory applications, and
almost no adjournments.

The jury of public opinion has yet to deliver its verdict on whether
CJR has been successful. But in a Preface to the Chinese edition?
of the first book, | warned that CJR was in danger of becoming its
own worst enemy. Unless everyone (judges, lawyers and litigants)
is vigilant, the Courts are in danger of becoming bogged down in
lengthy interlocutory arguments over whether one party or another
has adhered to CJR in taking (or omitting to take) some procedural
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step. Without proper discipline, we will soon find ourselves back
where we started, wasting time and money, simply arguing about
what we should be arguing about, all in the name of CJR.

The third book in the series will consider how judges deal with
moral dilemmas.

The fourth book will deal with the future of the Hong Kong Bar. It
will argue that there is a need for change if the Bar is to maintain
its vibrancy and pre-eminence in matters of advocacy and dispute
resolution in the next decade.

The fifth book will look into the education of a lawyer. It is envisaged
that this will be the most personal book of the series.

Let me, however, focus on this second book in the series.

This work reflects on arbitration. Arbitration may be defined as a
process whereby disputes are resolved by the reasoned decision of a
tribunal consisting of one or more independent persons appointed
by the parties to the dispute. The independent persons are referred
to as “arbitrators”.

It is a premise of this work that anyone can be a reasonably
competent arbitrator, provided that the person makes an effort.
From this comes the first half of this book's English title: “How to
be an arbitrator”. It is hoped that this book will serve as a toolkit.
In other words, this book is intended to impart the “nuts and
bolts"which one needs to know about or, at least be aware of, if one
is to set up shop as a competent arbitrator.

The book is not a comprehensive manual. There are already several
excellent commentaries on arbitration in general and the new
Hong Kong Arbitration Ordinance (Cap.609) in particular. Those
commentaries provide detailed scholarly analyses of the arbitration
process from beginning to end and beyond. | cannot hope to
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