PEARSON

Sk

- S O ot

&

Sjsa.ldxgmo1

LAW
REVISION

BESTSELLER

FIND OUT WHY
> UNDERSTAND QUICKLY GeC O
> REVISE EFFECTIVELY selisn

aw Revision Series

3rd edition

INTELLECTUAL PROPERTY LAW
FIBBUE T crmo

DAVID BAINBRIDGE AND CLAIRE HOWELL
IFER AR ER

A

A

E—

8 o m W
S e

=

*‘ .""

Emru W,
7

ALWAYS LEARNING FrABLFem

http://www.hustp.com



Tried and tested by undergraduate law students across the UK.

‘Law Express understands the challenges faced by modern law students.
| am very impressed with this series.’
Dr Catherine Easton, Lecturer, Manchester Metropolitan University

S

LawExpress R—EAFEEFMATFIAEZFMANS AR, BRERHME,
LERABEENZZMATURA, BHFENFRFMAS

FIELARE. FREMEEMR

gave rise to a fresh copyright

Facts

Literary works
Dramatic works

Musical works

Artistic works Artistic craftsmanship *@ﬁ m
—— EHIES|, 5 RAE SRR
o kX, BBFEEETARIED

Broadcasts

Typographical EE ;% %[] -\Ir/q ﬂ;}( ég (o}

arrangements of
published editions

= Qualification

READ TO IMPRESS

RB PR ORERIR T L

%LS Ej] i;‘ﬁ % j] 0 ;ﬂ? XTJ' 1% Z’K [7\] /El E’\] Clark, S. (2009) ‘Lucasfilm Ltd and Others v Ainsworth and Another. the force of copyright
N 3 A s protection for three-dimensional designs as sculptures or works of artistic craftsmanship’,
EE%&?TE/XEYA—%DIHO 31(7) EIPR 384. i

Fields, D. (2011) ‘Come and have a go ... if you think you are smart enough’, 22(2) Entertainment
Law Review, 61

KEY DEFINITION: Original

A work is original for copyright purposes if it has originated from the author and has %ﬁj] Key Definition

not been copied from another work. For computer programs and copyright databases, a =7 F
work is original if it is the author’s own intellectual creation. E% {% R %LIE% E g B}]

bbbt N S YN

www.pearsoned.co.uk/lawexpress

ISBN 978-7-5609-9396-6

David Bainbridge is Emeritus Professor of Law at
Aston University.
Claire Howell is a Senior Lecturer in Law at
917875601993966">

Aston University.

PEARSON = AA

EHr: 25.005¢







PEARSON

ssa1dxamn

PHRF D% - 23

11099765 3rd edition

INTELLECTUAL PROPERTY LAW
%ﬂiqul’:*}l%ﬁ (530 )

DAVID BAINBRIDGE AND CLAIRE HOWELL
IR OER MR EHK




EBEMGmE (CIP) #iE

SRFERGEE /() BEAF AT (Bainbridge, D.), () %JE/R (Howell, C.) #;
FRE. —REIAR. —RI: PR AL, 2013.9

GEEVIY: EHEBEA)

PO VLS 2 LM R 5

ISBN 978-7-5609-9396-6

[. ©%1- 1. OF+ @ @F- . OFIRZBE—#HH V. ©DI13

o E R A B 508 CIP $idii %7 (2013) 2 234039 5
AL ERENEEEN SR EICETE: 17-2013-247 5

Authorized Adaptation from the English language edition, entitled Intellectual Property Law, 3 edition, 9781447900795 by
David Bainbridge and Claire Howell, published by Pearson Education, Inc, publishing as Prentice Hall, Copyright © 2013
Pearson Education, Inc.

All rights reserved. No part of this book may be reproduced or transmitted in any form or by any means, electronic or
mechanical, including photocopying, recording or by any information storage retrieval system, without permission from Pearson
Education, Inc.

ENGLISH language adaptation edition published by PEARSON EDUCATION ASIA LTD,. And Huazhong University of
Science & Technology Press Copyright © 2013

ENGLISH language adaptation edition is manufactured in the People’s Republic of China, and is authorized for sale only in
the mainland of China excluding Hong Kong and Macau.

AR R ED U AR AT RO ER A T AR P M A PR )45 T R R S AL o SR o L K438 7y
NG EARE . STREAATBIX A GO BRI, RV, A7 MRy 25 H R i 28445 2 343 ok
EEAE . AL SS T Pearson Education 354 HU A AR BT RO 451, ThREH A HHH.

HIRFREE (F 3R [ 3% ] 9247 24 ( Bainbridge, D. ),
2L/ (Howell,C.) # ZIHEH IFHERIR

EERE: £ M

gt HE¥

BERM: WABRXFITHES

EEWLED. FwBiE

HARAZIT: ErPRBERRAE (RE - KO
R L WY : 430074 FHEiE: (027) 81321915

HE: dEERETT R B PR A

Rl: Wb F NS5 PR A

ZA: 880mmx1230mm 1/32

k. 7.125

#. 190 T

R 2014 H 1 A 1 RRES 1 KEIRI

ffr: 25.00 JC

e AP A VG B e, 3 T S RORE T R L e
A [EH IR LR : 400-6679-118, ik AR 5%
Fram BT B

il & S H S




FREFIFILTHER. ITERHIEA
(ATEFEHEM R &7

BMIBF A, HAEMET RLENY
FIVAR, ReBiEY, 5L, HF—#,

—FTEBEREESHR L F

RBABEE, UBRFAALELEER/A,
BT EEY, Rt A T H, AEHMEL KB

—HEERFEERER FEE



U P i) e N
(HHRETHF)

FRF NEAE K FE FEE



(FHRFRUEE) B

Hi 5% [ PEARSON Hi A 2B rpRHB R 27 HH AL H A ) (2 BT ——
WL RBM RS « BEREERE) A5 W T . ERIRET
B LA AREDERIRFRIEAS, B —EEWEahEEERRARE R
G TR SFEATERERREN B LB, RN %M HBEH G 115 2]
H o

(EFEI— TR F L REM R  HEEEREA), i e
WETERR T, SRR IRIR B e E B A N BN S E, XRIERY
ﬁﬂ%u&&ﬁ%%@ﬁ&%%%%kMTﬁZL.Eﬁ%ﬁﬁ@ﬁ&%%ﬁ
RV R AR A RERISEHOE S, 8% (SR,
CTRZERETI ) CFEEECR L) & 2 AU 7 IR L, SREUh 33
IGEER IR, K6 H0h p VAR —— M R . XA, (T RF¥
HRFRERREAR, RNt B 8 oty vk s .

(EFHIM— T EF L REM R - BEOXGEEEAE) MR, &
RHSRE AR RESHITER) FIEHA BN S T Bk B i 20T 5 R %
i1 KEATLMEBY h SRR —HF R, (EHE. VERfdh T e A

H AR A BEOR % R B M R 2 B BT AT, SR IRATT IR (s 1 77
o FENAR R, BRI AT SR P L

FHENIZEEFERBMZ — (GRS WA,

PGS, RREEAF AR BRI IEL —, MAERBMELE &
ARSIV RE, &0 BUEAE S B P 38 12215 40 i » TEIX A
2 R 147 W 5 T PR3 35 R S R, iR = AL R (AR (RIARAL.



Y. Design law. P IEACRIB N A ——HE T AR, Sobg—5
W2t A B B T SR T AT B, R LR 77
R, AL ST BRI A e RIS T . IR, ik
B AT I S0 A S, 3R RT DA B AR A S A S AR 7 v B
B, REEARSD. B, 5 I WA S, TR
T2 e T 1 B 0 SR T

CRIBU=BUEAEY A BRI 50, (BT 2RISR T,
R AU 0 55 38, 6 T ESE IR P A 26 P 98 T S B A 1AL
PR BN . Bk R AT AT, T LU A AR M AR T Y )
S, BB A T R

5 T LA O o SESCHE R I, HUARAL A T ISR A2

- EBHERE T LN R L L L, 0 RO TR A R A



Acknowledgements

Our thanks go to all reviewers who contributed to the development of this text, including
students who participated in research and focus groups which helped to shape the series
format.



Introduction

Intellectual property law is a demanding but rewarding and enjoyable subject. It covers a
range of diverse rights, some of which have little in common with others. Students should
keep in mind that, although some rights may be quite different from others, a number of
rights may exist in respect of the same subject matter. For example, a new design of plastic
bottle for tomato ketchup may be protected by design law (registered and unregistered),
trade mark law and the law of passing off. The label attached to the bottle may be
protected by artistic and literary copyright. Students are likely to get extra marks if they can
demonstrate that they understand the overlap between the different intellectual property
rights.

This book is a revision guide. It is intended to help focus students on the key areas in which
they are likely to be examined. It also acts as an aide memoire, picking out key cases and
statutes. It is no substitute for textbooks and other materials with which students should be
familiar. Students should also be aware that this revision guide cannot cover all the ground
which may be covered in a module on intellectual property. For example, it has not been
possible to cover areas such as rights in performances.

Students should frequently check the syllabus of the module they are taking and refer to
lecture notes, handouts and virtual learning materials provided by their lecturer and module
leader. As intellectual property is such a big subject, most lecturers are likely to concentrate
on some parts of the subject and deal with others in less detail. By reviewing the content
of the course as taught or given as directed learning, students will have a much better idea
of the areas they are likely to be examined on. Past examination papers also provide a rich
form of guidance but students must be aware that, in a fast-moving subject like intellectual
property, older examination questions may have been overtaken by recent developments.
Questions in past examination papers should be attempted, provided they have current
relevance. Ideally, students should attempt past examination questions after getting to grips
with the subject area. Allow the time permitted in the examination and go through your
answers critically, seeing how they could be improved (the You be the marker section on the
companion website gives guidance on this).

Inevitably, during the teaching of a module, there will be legislative changes to and/or
important cases on intellectual property law. Examiners are impressed with students who
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show that they have taken the trouble to look up and understand the latest developments.
Students should also be reminded that it is well worth reading the judgments in important
Supreme Court (formerly House of Lords), Court of Appeal and Patents Court cases and
rulings of the Court of Justice of the European Union (CJEU). Read and discuss other
materials you are directed to by your lecturer, such as articles from specialised intellectual
property journals.

[T1REVISION NOTE

Things to bear in mind when revising intellectual property law:

® Problem questions can be quite complex and it might be worthwhile drawing a ‘mind
map’ or making a list of relevant dates before attempting the question. Spend a little
time ensuring that you understand the question.

m Essay questions often require students to consider policy issues or unsatisfactory
areas such as patents for computer-implemented inventions.

m Exam questions are not an excuse to write down everything you know about a
particular area — answer what the question asks, not what you wished it had asked.

m Make full use of the recommended textbooks and other materials your lecturer
suggests. Do not rely on this revision guide to learn the subject.

B Make sure you understand the main legislative provisions dealing with matters such
as subsistence, requirements for registration and exceptions, authors, designers,
inventors, ownership and entitlement, duration, infringement and defences.

m Seek advice from your lecturer about what you should revise. Most lecturers are very
happy to give advice, guidance and feedback.

® Do not ‘cherry-pick’, only revising part of the syllabus. Questions on intellectual
property often cover a wide range and may include a number of different and
disparate intellectual property rights. Only omit revising a particular part of the
syllabus if your lecturer has expressly confirmed that it will not be examined.

m Attempt past exam questions and review how your answer could be improved. Some
lecturers are happy to look at your attempts and give you feedback. But make sure
you do not waste time attempting past examination questions that are no longer
relevant because of changes in the law.

Before you begin, you can use the study plan available on the companion website
to assess how well you know the material in this book and identify the areas
where you may want to focus your revision.



e B . T o R |

o

uided tour

Sample questions with Answer

guidelines — Practice makes perfect! Read
the question at the start of each chapter and
consider how you would answer it. Guidance
on structuring strong answers is provided

at the end of the chapter. Try out additional
sample questions online.

Assessment advice — Not sure how best

1o tackle a problem or essay question?
Wondering what you may be asked? Use the
assessment advice to identify the ways in
which a subject may be examined and how
to apply your knowledge effectively.

Key definitions — Make sure you understand
essential legal terms. Use the flashcards
online to test your recall!

Topic maps — Visual guides highlight key
subject areas and facilitate easy navigation
through the chapter. Download them from the
companion website to pin on your wall or add to
your own revision notes.

Revision checklists — How well do you know
each topic? Use these to identify essential
points you should know for your exams. But
don’t panic if you don’t
know them all - the
chapters will help you
revise each point to ensure
you are fully prepared.
Print the checklists off

the companion website
and track your revision
progress!

Revision checklist

Essential points you should know:
[] What amounts to originality

[[] What constitutes fixation

D What amounts to a copyright work
[] What are secondary or derivative works
[] The qualification requirements
[] The duration of the copyright term

¥ Sample question

Could you answer this question? Overleaf is a typical essay question that could arise on this
fopic. Guidelines on answering the question are included at the end of this chapter, whilst
a sample problem question and guidance on tackling it can be found on the companion
website.

ASSESSMENT ADVICE

Essay questions

A possible essay question may ask you to discuss the difficulty in establishing a work
as one of artistic craftsmanship. Keep in mind any other forms of intellectual property
protection such as design right that could be available as an alternative to copyright

| protection. Another essay question could relate to the gap in protection for creative
ideas seen in the Norowzian case and the split between the idea and the expression of
a work.

Problem questions

A problem question could include a scenario where a work is put into tangible form
by another, where there is a trivial or de minimis work or a work with no artistic merit.
There may also be an issue raised relating to sound recordings including qualification
and duration issues on both derivative and original works.

KEY DEFINITION: Original o

J A work is original for copyright purposes if it has originated from the author and has
not been copied from another work. For computer programs and copyright databases, a |
work is original if it is the author's own intellectual creation. J
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e expression must be recorded in
way. All new methods of recording or

j Walter v Lane [1900] AC 539, ML
Concerning: the existence of copyright in an impromptu speech
Facts

T The Earl of Rosebery made a speech. A reporter for The Times recorded it verbatim in
| shorthand, adding nothing apart from his reporting skills. The speech was published in

statutes — Identify
_and review the N Gl Bt
important elements Conyright does not subsist n a iteary, &
of the essential cases e
and Stamtes you W|" There will be no copyright in an improm,
jitar unless they ecorded. The
need to know for your = l:s?;:?f the ::&-L«, On recordj ;
exams. .

Make your answer stand out — This feature
illustrates sources of further thinking and
debate where you can maximise your marks.
Use them to really impress your examiners!

Exam tips — Feeling the pressure? These
boxes indicate how you can improve your
exam performance when it really counts.

Revision notes — Get guidance for effective
revision. These boxes highlight related points
and areas of overlap in the subject, or areas
where your course might adopt a particular
approach that you should check with your
course tutor.

* Don’t be tempted to . . . — This feature
underlines areas where students most often trip
up in exams. Use them to spot common pitfalls
and avoid losing marks.

Read to impress — Focus on these carefully
selected sources to extend your knowledge,
deepen your understanding, and earn better *
marks in coursework as well as in exams.

Glossary — Forgotten the meaning of a word?
This quick reference covers key definitions and
other useful terms.

./ Make your answer stand out

m Consider what, if anything, producers of television shows could do to acquire
some protection through copyright law.

m Set out your views on whether copyright should be extended to include formats
as a distinct type of copyright and the implications this might have, for example,
by making it difficult to bring out rival ‘copycat’ shows. Point out the difficulty of
establishing causality in this type of industry.

S EXAM TIP

Show an of the practical of copyright by pointing
out that the failure to grant copyright for a single word is not just due to the de minimis
principle. The intention in Exxon was to obtain greater protection over a range of goods
or services via copyright than mere registration as a trade mark would have provided.
There is also a public interest in preventing the control of words or phrases that should
be available for all to use without fear of copyright infringement.

(TTREVISION NOTE

Who is the first owner of the copyright will be determined by who is the author of the
work and their status. Please refer to Chapter 2 on authorship and ownership.

! Don't be tempted to . . .

Don't fail to understand that fixation can be made even without the knowledge or
licence of the author of the ‘work'. Make sure, however, that you do not confuse the
situation of a secretary taking dictation, where they will not obtain copyright in the
written work, and the reporter in Walter v Lane. Owing to the reporter extra

READ TO IMPRESS

Clark, S. (2009) ‘Lucasfilm Ltd and Others v Ainsworth and Another: the force of copyright |
protection for three-dimensional designs as sculptures o works of artistic craftsmanship’, |
31(7) EIPR 384. |

Fields, D. (2011) ‘Come and have a go ... f you think you are smart enough', 22(2) Entartainment ‘
Law Review, 61 }

Glossary of terms

The glossary s divided into two parts: key definitions and other useful terms. The key
definitions can be found within the chapter in which they occur as well as in the glossary
below. These definitions are the essential terms that you must know and understand in
order to prepare for an exam. The additional fist of terms provides further definitions of
useful terms and phrases which will also help you answer examination and coursework

q These terms are in the text as they occur but the definition
can only be found here.
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~ Revision checklist

Essential points you should know:
What amounts to originality

What constitutes fixation

What amounts to a copyright work
What are secondary or derivative works
The qualification requirements

The duration of the copyright term

]
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Copyright

WA (L)

A property right in an
original work of
authorship fixed in any
tangible medium of
expression, giving the
holder the exclusive tight
reproduce, adapt,
distribute, perform and
display the work.

Literary Works

A work, other than an
audiovisual work, that is
expressed in words,
numbers, or other
symbols, regardless of the
medium that embodies it.

Dramatic Works

X B AE oa

Copyright. A literary
work setting forth a story,
incident, or scene
intended to be performed
by actors, often with a
musical accompaniment.

Musical Works

F R

Artistic Works

£ Ao

Tangibility

A

Derivative Works

Copyright. A copyrigh-
table creation that is based
on a preexisting product,
such as a translation,
musical arrangement, fic-
tionalization, motion-
picture version, abridg-
ment, or any other recast
or adapted form, and that
only the holder of the
copyright on the original
form can produce or give
permission to another to
produce.




