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The Preface for the Chinese Version

Much water has flowed under the bridge since this book was first
published in 2002. And yet, happily, the central issues in criminal the-
ory remain much the same. The ethics governing criminalisation remain
of substantial interest. Indeed a number of monographs on the subject
have been written in recent years. The contemporary concern, height-
ened since 2002, is that the State is too ready to reach for the criminal
law when seeking to bring about social change or reduce social disorder.
This should be the State’s last, rather than first, resort and should al-
ways respect the ethics of criminalisation described in chapter 2 of this
book. Punishment, both the fact of and appropriate quantum also con-
tinues to be of concern. The last ten years, however, have seen a dis-
cernible shift towards taking account of the victim when deciding how
best to address wrongdoing. This is not simply to do with the State be-
ing prepared to take the ‘back seat’ but more to with the recognition
that the State can only do justice, through punishment, by treating with

respect the wrong as experienced by the victim. Incidentally, of course,
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in putting the victim centre stage it may enable the offender to under-
stand more truly the nature of his wrong, and thus atone for it.
Questions of responsibility generally and defences specifically have
also been in the spotlight. The state’s primary role, in setting the
boundaries of criminal liability is to specify clearly the rules which gov-
ern cases where the balance of reasons for and against action may be
misunderstood. Where, as in core crimes such as murder and other
crimes of violence. the conduct element embodies a moral proscription,
lending an actor’s reasons for violence a defining role in the offence
would be self-defeating. By relegating context and motives to the ‘realm
of supervening defences” the clarity of the moral principle—hurting peo-
ple is wrong——can be sustained. It is a principle which generates its own
reason to conform. It may well appear to an individual on the horns of a
dilemma that to kill “mercifully’ is the best option and it is just because
it may so appear that criminal offences and defences are structured in the
way they are. Criminal prohibitions demand obedience even in the face
of compelling reasons for disobedience. They have a clarity of purpose,
which enable us to know what is the ‘right’ thing to do without our
having to engage in complex moral inquiry. If the special context or the
motive of the actor is capable of providing a countervailing reason not to
conform that reason must first be evaluated from the point of view of the
proscribing society rather than that of the actor himself or his immediate
moral audience. In this way full moral consideration can be given to it.
This refusal to allow context and motive a greater say in the con-
struction of criminal liability points up, however. a general systemic
problem which no amount of judicial tinkering at the edges can hope to
resolve. namely how best to reconcile the needs of society on the one
hand and justice/fairness to the individual on the other where public and

private interests and perceptions collide. Some work has been done in



The Preface for the Chinese Version

recent years questioning whether it is possible to generate a basic blue-
print for criminal defences by which defences meet for recognition can be
judged and the elements of defences already recognised identified and e-
valuated. In particular. questions arc increasingly being raised about
how central constitutive features in the human condition such as mercy
and despair do not figure in the construction of criminal identities; and
whether greater notice should be paid to the impact of everyday emo-
tions and psychologies.

I am delighted that these and other universal issues of criminal the-
ory are now seeking new audiences in China and I am honoured that such
an expert and authority as Professor Xie Wangyuan has seen fit to trans-
late this book. Such event marks a new era in which ideas about society
and its laws are becoming truly global.

William Wilson
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