e

CONSTITUTION

ag =
AR -

For the Ninth World Congress
of Constitutional Law in Oslo

Pour le Nervieme Congrés Mondial
de Droit Constitutionnel a Oslo

T o
KRN AT L4 TR K&

Why Do We Need Constitutional Law?
Pourquoi Avons-nous Besoin du Droit Constitutionnel?

Rhx T4

EREEFHE TESE
China Branch, International Association of Constitutional Law

Direction G € n € rale de la Chine, I’ Association Internationale de Droit Constitutionnel

@ FEEKA S HR



e T

CONSTITUTION

aT=>
(ol o

For the Ninth World Congress
of Constitutional Law in Oslo

Pour le Nervieme Congrés Mondial
de Droit Constitutionnel a Oslo

575 A 5% (56 PO 4R )

Study on the Worldwide Constitutional Law (Volume IV)

H#MAF L EZRE9

Why Do We Need Constitutional Law?
Pourquoi Avons-nous Besoin du Droit Constitutionnel?

Xhx ZIh

Edited by Mo Jihong

— N A N\ A
BEEEFHAE FTESEL
China Branch, International Association of Constitutional Law

Direction G € n € rale de la Chine, I’ Association Internationale de Droit Constitutionnel

@ FEBE A MR
2014 - JE==



AH 1. BBRFTA, BRLEK.
2. deATERT. BIEFA, & diait R TaRE,

Bt

BEBEMSE (C1P) HiIF

BATA AT BT/ S . — bt o EBOA R HREE, 2014. 5
ISBN 978-7-5620-5273-9

. O II. O L. O%E—-EEFERZN—3E V. ©
D911. 04-53

v [ A B P C TP % - (2014) 281063195

H M E  FEICERFRRAE

o b AW EREBHLWMIE LT

BREFHBHE b 100088 4248 8034 48 R4 100088

5] Hit http: //www. cuplpress. com (M52 .4 Y B BUE K5 Hirit)
B & 010-58908586 (%4%-3K) 58908334 (4R Hy3R)

YmiEHRFE zhengfadch®126. com

# ED 2] 2 4E- 8 6P A A7 PR3]
F A 720omx960mm  1/16
Ep #  20.5

F # 330 +%F

K N 2014 5 A% 1 AR

D R 201455 A% 1 KA
EOM 4.007%T



* %
Chief Editor

WA R B

(HEFEENR) REERAS

(IS EEWESE) gadaZe sy
The Editing Board of Study on the Worldwide Constitutional Law

Professor Mo Jihong

HEBERMA:

Members of the Editing Board

BRiLAe  pmte  EHRT O ®MEmAE NXA T #H AR B ok
OB OAMKE x F OHER & N 247 F R FEW
x| X o xR AR OB B RAE XHFH K &
gAA AEHN OB OB O IMEE O®E K 8 #F EIXRE E OB
ITrr Eas £ F OEWHR E m OEFT E B EHNE
x%%H ZflE RAME XAX KL HEL BHER UK
THRE Rk wh% AEE EER KPR K F OKRK
KXE B F R a4 REF BEY REE RKRZHE A B
FifEm A-—# B F %Kk ABR

Chen Jianghua Cheng Shangye Cui Yanping Dai Ruijun Deng Wenli
Ding We Du Jiani Han Bing Han Lu Ji Linfan

Jiang Jie Jiang Nancheng Jin Sa Jin Shaoyu Li Jun

Li Yanpeng Liu Bin Liu Wei Liu Xiaomei Lu Xiqi

Luo Yan Mo Jihong Nie Xiushi Otto Malmgren

Peng Heli Qiao Xuezhu Shao Yi Sun Depeng Tan Bo

Tao Tao Wang Chengxin Wang Jie Wang Liangliang Wang Hongmei
Wang Sheng Wang Shijun Wang Xiao Wang Xiuzhe = Wang Yi

Wang Zhenjun Wu Lingling Wu Lisheng Wu Yeman Xia Zuyi
XuWeihong Yang Jiahong Yang Xihu Yao Shuxian Yu Haixia
Yuan Huanhuan Yu Junfeng Yu Lihua Zhai Guoqiang Zhang Caixia
Zhang Tao Zhang Yanbo Zhang Yiqing Zhao Fang Zhao Hong



BN ARERA?

Why Do We Need Constitutional Law?

Zhao Jiayu Zhao Jiekai Zhao Qianyu Zhao Wenjuan Zheng Xi
Zhou Wuyang Zhou Yilin Zhou Yu Zhu Xiaolong  Zhu Xunke

2014 FHEHLAHFREFFRUAFIE “FnPERE S EEHTE
BR; PEASHFREFFRAAEFIT T 2014 FHEIE; 2014 FHE
B AP EEEFENR” EATEAR; PHEEXRTAET T L LN



Preamble Why Do We Need Constitutional Law?

Preamble

Why Do We Need Constitutional Law?
Mo lJihong

In the contemporary world, constitutional law is a conception which has almost
been accepted by all sovereign countries. Either a written constitution or an unwritten
constitution, has influenced the people’s lives and political activities in a sovereign
country. There have been different models of exercising constitutional law based on
different legal cultures. We have been familiar with the Federal Constitution of the US ,
German Basic Law and French Constitution of 1958 in the traditional meaning and the
Constitution of the South Africa , British Human Rights Law in the modern sense.

Regarding all kinds of constitutional laws, we can’t help probing the reasons for
interpreting why we need constitutional law. There are some possibilities for explaining
the tole of constitutional law in the modern society and international community, for
example, in pursuit of protecting human rights and rule of law. Nevertheless, we could
verify the presumption of independence of constitutional values. Democracy has more
than 2000 years’ impact on human political activities, and international protection of
human rights seems more effectively than domestic guaranteeing measures. As lo
constitutional litigation, many constitutional judges have been embarrassed in the
dilemma which points at constitutional justice. Facing the above questions, we have to
reply the reason why we should believe and observe constitutional law.

There are several angles at which constitution law could be proved to exist and
function very objectively.

The first function depends on opposing any privileges. As we see, any law should
be enacted by legislature, however, who could guarantee that legislature would not make
use of legislative power in pursuit of legislator’s privilege? In the logical sense, it needs
a positive law to control legislator’s privilege, constitutional law could function very well
on the scope of institutional design.

The second function refers to the unity of different values of laws. In any countries

there have been a great number of laws and regulations adopted by different legislatures.
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In case of lega] conflicts, the governor needs an institutional method for resolving
legislative contradiction. Constitutional law could be triggered as the rational premise of
keeping the unity of different values of laws through interpretation .

The third function relies on the bottom line of settling social problems. In the
modern society, the people have all sorts of petitions for their complaints . Given there
wasn’t any other legal way for remedy, constitutional law would become the final place
which could bring a bit of rational wish to the petitioners.

The fourth function relates to international responsibility undertaken by the State
Members under international treaties. There is no doubt that the bridge between
international law and domestic law should be based on constitutional law.

The fifth function seems to concern human ideals which ensure peaceful order in
the human future. Constitutional law could provide a series of rational values and
institutional norms for human being to avoid any devastating adventure and impulse in
time of public emergency.

The ninth world congress of constitutional law will take place in Oslo from 16 to 20,
June 2014. The conference topic is Constitutional Challenges : Global and Local. We
have to face many suspects on constitutional traditional functions, but the basic role of
constitutional law would not be replaced by another value at present and in the coming
future. The constitutionalists in the whole world come to Oslo for discussing
constitutional challenges in order to find a proper way to preserve constitutional values.
Our Chinese scholars believe constitutional law is human common treasure and all of
constitutionalists in the world do the same thing for the more peaceful and sustainable
human future. We are full of confidence of constitutional role in leading a rational

world.
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Préambule

Pourquoi Avons - nous Besoin du Droit Constitutionnel?
Mo Jihong

Dans le monde contemporain, le droit constitutionnel est une conception qui a
presque été acceptée par tous les pays souverains. Soit une constitution écrite ou une
constitution non écrite, a influencé la vie des personnes et des activités politiques dans
un pays souverain. Il y a eu différents modeles de I'exercice du droit constitutionnel sur
la base de différentes cultures juridiques. Nous avons été familiarisés avec la
Constitution Fédérale des Etats — Unis, la loi fondamentale Allemande et la Constitution
Francaise de 1958 dans le sens traditionnel et la Constitution de I'Afrique du Sud, la
Colombie — droit Droits de ’lhomme au sens moderne.

En ce qui concerne toutes sortes de lois constitutionnelles, nous ne pouvons pas
aider & sonder les raisons pour interpréter pourquoi nous avons besoin du droit
constitutionnel. Il y a quelques possibilités pour expliquer le rdle du droit constitutionnel
dans la société moderne et la communauté internationale, par exemple, & la poursuite
de la protection des droits de I'homme et de la primauté du droit. Néanmoins, nous
avons pu vérifier la présomption d’indépendance des valeurs constitutionnelles. La
démocratie a de I'impact de plus de 2000 ans sur les activités politiques et la protection
internationale des droits de I’homme semble plus efficace que des mesures garantes
nationales. Comme pour le contentieux constitutionnel, de nombreux juges constitutionnels
ont été génés dans le dilemme qui pointe & la justice constitutionnelle. Face & ces
questions, nous devons répondre la raison pour laquelle nous devons croire et respecter
le droit constitutionnel.

1l y a plusieurs angles de la loi Constitutionnelle qui pourrait étre prouvé d’exister
et de fonctionner de fagon trés objective.

La premiere fonction dépend de s’opposer & tous les privileges. Comme on le voit,
une loi devrait étre promulguée par législature, cependant, qui pourrait garantir que le
. législateur ne serait pas faire usage du pouvoir législatif dans la poursuite du privilege de

législateur? Dans le sens logique, il a besoin d’un droit positif pour contréler le privilege

. 3.
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de législateur, le droit constitutionnel pourrait trés bien fonctionner sur le tope de la
conception institutionnelle.

La seconde fonction se réfere a l'unité de valeurs différentes de lois. Dans tous les
pays, il y a eu un grand nombre de lois et reglements adoptés par les différentes
législatures. En cas de conflits juridiques, le gouverneur a besoin d’une méthode
institutionnelle pour résoudre la contradiction législative. Droit constitutionnel pourrait
étre déclenché que le principe rationnel de maintenir Punité de valeurs différentes de
lois par I'interprétation.

La troisitme fonction s’appuie sur la ligne inférieure de régler les problemes
sociaux. Dans la société moderne, les gens ont toutes sortes de pétitions pour leurs
plaintes. Etant donné qu’il n’y avait pas un autre moyen légal pour réparation, le droit
constitutionnel deviendrait le lieu final qui pourrait apporter un peu de volonté
rationnelle aux pétitionnaires.

La quatrieme fonction concerne la responsabilité internationale engagée par les
membres des états en vertu des traités internationaux. Il ne fait aucun doute que le pont
entre le droit international et le droit interne doit étre fondée sur le droit constitutionnel.

La cinquieme fonction semble concerner les idéaux humains qui garantissent ordre
pacifique a I'avenir humain. Droit constitutionnel pourrait fournir une série de valeurs
rationnelles et des normes institutionnelles pour 1’étre humain afin d’éviter toute aventure
dévastatrice et impulsion en cas de danger public.

Le neuvieme congrés mondial de droit constitutionnel aura lieu & Oslo du 16 au 20,
Juin 2014. Le theéme de la conférence est contestations constitutionnelles: Globales et
Locales. Nous devons faire face & de nombreux suspects sur les fonctions traditionnelles
constitutionnelles, mais le role fondamental du droit constitutionnel ne serait pas
remplacé par une autre valeur & lheure actuelle et dans le futur & venir. Les
constitutionnalistes du monde entier viennent & Oslo pour discuter des défis
constitutionnels afin de trouver une fagon de préserver les valeurs constitutionnelles. Nos
chercheurs Chinois croient droit constitutionnel est le trésor commun humain et tous les
constitutionnalistes du monde font la méme chose pour I'avenir de I’humanité plus
pacifique et plus durable. Nous sommes pleins de confiance de role constitutionnel dans

la téte d’'un monde rationnel.
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Right to Food and Safety of Food in China

Mo Jihong *

[ Abstract]  The problem surrounding safety of food has been becoming a hot
social issue both in theory and in practice in China. Although the NPC adopted a special
law for safety of food and Chinese governments at all levels have made a lot of measures
in improving quality and safety of food, it can’t be denied even by Chinese vice premier
minister that safety of food in China hasn’t been guaranteed as well as anticipated both
by the government and the public. This thesis will focus on probing into the reasons
causing the problems in the process of protecting quality and safety of food and point out
a correct and effective way for the government to promote the effectiveness and efficiency
of food management and supervision by transmitting the traditional thoughts of
intensifying management into the modern ideas of protecting right to food based on the

unified criterion both at international level and at domestic level.

[ Key Words | Safety of Food; Right to Food; Management of Food;
Supervision of Food; Quality of Food; Legal Statutes of Food

I. Right to Food and Its Significance in Completing Human Rights

The conception of right to food has been getting more and more popular in China in
the recent years. (1) However, there haven’t been enough articles regarding right to food

to define its conception and function , even in the academic field of human rights study

+ Mo Jihong, Professor of Law Institute of Chinese Academy of Social Sciences, Member of Execulive
Committee of International Association of Constitutional Law.

[ 1] The author heard the conception of right to food firstly at Norwegian Institute of Human Rights in 1998
when acting as a visiting scholar. During that visit, professor Ashjgrn Aide , the former director of Norwegian Institute
of Human Rights , organized a group for researching and discussing the draft of International Covenant on Right to

Food. The author took part in several seminars concerning discussing the conception and function of right to food.

o3
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and constitutional law study. Although Covenant A (') was ratified in 2001 by the
Standing Committee of the National People’s Congress, Chinese governments at all levels
have been puzzled with many famous cases in relation to food safety, for examples, milk
powder with melamine , tonyred duck etc. The different methods of administering and
monitoring food safety can’t prevent all kinds of toxiferous foods from flowing into the
bowl and the stomach of the people, therefore, many young parents would like to buy
milk powder for their children from foreign countries ( mainly Holland ) rather than
from well — known domestic products. Behind these strange and odd phenomena, lack of
consciousness of right to food is a very important factor to interpret why food safety has
been ignored in the society all the time. The old saying “Bu Gan Bu Jing Chi Le Mei
Bing” ( unclean food isnt harmful to the health) has occupied the mind of most of
Chinese people. Thus, in the perspective of protecting right to food, the issues
concerning food sanitation and food safety are able to be followed with interest .

The right to food, and its variations, is a human right protecting the right of people
to feed themselves in dignity, implying that sufficient food is available, that people have
the means to access it, and that it adequately meets the individual’s dietary needs. The
right to food protects the right of all human beings to be free from hunger, food
insecurity and malnutrition. (2]The right to food does not imply that governments have
an obligation to hand out free food to everyone who wants it, or a right to be fed.
However, if people are deprived of access to food for reasons beyond their control, for
example, because they are in detention, in times of war or after natural disasters, the
right requires the government to provide food directly. (3]

The right to food is derived from the International Covenant on Economic, Social
and Cultural Rights (#)which has 160 state parties as of May 2012. [5) States that sign
the covenant agree to take steps to the maximum of their available resources to achieve
progressively the full realization of the right to adequate food, both nationally and
internationally. (6)In a total of 106 countries the right to food is applicable either via

constitutional arrangements of various forms or via direct applicability in law of various

(1) That is International Covenant on Social, Economic and Cultural Rights in contrast to Covenant B
(International Covenant on Civil and Political Rights).

(2] Ziegler 2012 “What is the right te food?”.

(3] Special Rapporteur on the Right to Food 2012a: “Right to Food”.

(4] Special Rapporteur on the Right to Food 2012a: “Right to Food”.

(5] United Nations Treaty Collection 2012a.

(6] International Covenant on Economic, Social and Cultural Rights 1966 ; article2 (1), 11 (1) and 23. ;
Ziegler 2012 ; “What is the right to food?”.

4.
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international treaties in which the right to food is protected. (!]

At the 1996 World Food Summit, governments reaffirmed the right to food and
committed themselves to half the number of hungry and malnourished from 840 to 420
million by 2015. However, the number has increased over the past years, reaching an
infamous record in 2009 of more than 1 billion undernourished people worldwide. (2]
Furthermore, the number who suffers from hidden hunger — micronutrient deficiences
that may cause stunted bodily and intellectual growth in children — amounts has been
over 2 billion people worldwide. (3]

Now that the importance of right to food is regarded in the international society,
what is the meaning of right to food and what is the function of right to food? As to such
questions, there are many academic and institutional reasons for verifying right to food is
an important human rights and it plays a very important role to accomplishing right to an
adequate standard of living.

As to the importance, in domestic field, there are a lot of academic explanations for
supporting the reasonability of the conception of right to food. Mr. Ning Li — Biao points
out the following evidences in his essay , the right to food is a right recognized by
international bills of human rights, but today some people object to it with the reasons
such as violating freedom, leading to revolution, breeding dependence on welfare and
relying on the availability of the resource. The above reasons are problematic. The right
to food is a right not only because it can help fulfill the basic goods for a man to be
human, but also because a justice society must remedy to food scarcity caused by the
structural poverty. Meanwhile, logic of cooperation in a community makes the country
and the society protect the right to adequate food. [4)

There exist a great number of international documents which assert the legitimacy of
right to food, including the right to food recognized in the 1948 Universal Declaration of
Human Rights (Article 25) as part of the right to an adequate standard of living, and
enshrined in the 1966 International Covenant on Economic, Social and Cultural Rights
(Article 11), (5] the 2009 Optional Protocol to the International Covenant on
Economic, Social and Cultural Rights making the right to food justiciable at the
international level, (6) and in 2012, the Food Assistance Convention adopted, making

(1) Knuth 2011, 32.

(2] Ziegler 2012 “What is the right to food?”.

(3] Ahluwalia 2004 12.

[4) Legitimacy of the Right to Food, NING Li — biao ( Law school, Guizhou University, Guiyang,
Guizhou, 550025), “Law and the Social Development”, Volume 3, 2011.

(5] Special Rapporteur on the Right to Food 2012a; “Right to Food”.

[ 6] Special Rapporteur on the Right to Food 2010a. 4.



